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MEMORANDUM  RE  OFFICE  OF  LIEUTEN^ 
ANT-GOVERNOR  OF  A PROVINCE:  ITS 
CONSTITUTIONAL  CHARACTER  AND 
FUNCTIONS 


1.  Statutory  The  ofl5ce  of  Lieutenant-Governor  of  a 


Creation  of 
Office  and  Pro- 
visions relating 
thereto. 


Province  owes  its  existence,  its  constitutional 
character,  functions  and  incidents  to  the 
provisions  of  the  British  North  America  Act, 
1867,  and  to  the  terms  of  the  commission 


and  instructions  issued  to  this  important  officer.  The 
following  provisions  of  that  Act  (sections  55,  56  and  57 
being  reproduced  with  the  adaptations  provided  for  by 
section  90),  relate  to,  or  have  a bearing  upon,  the  Office 
of  Lieutenant-Governor,  its  constitutional  status  and  func- 
tions : 


9.  The  Executive  Government  and  Authority  of  and  over  Canada  ia  Declaration 
hereby  declared  to  continue  and  be  vested  in  the  Queen..  Pow^n^the 

Queen. 


10.  The  Provisions  of  this  Act  referring  to  the  Governor  General  Application 
extend  and  apply  to  the  Governor  General  for  the  Time  being  of  Canada,  of  Proyiaion* 
or  other  the  Chief  Executive  Officer  or  Administrator  for  the  Time  being  ^ Gc^eraor 
carrying  on  the  Government  of  Canada  on  behalf  and  in  the  Name  of  Generid. 
the  Queen,  by  whatever  Title  he  is  designated. 


11.  There  shall  be  a Council  to  aid  and  advise  in  the  Government  ConeUtntion 
of  Canada,  to  be  styled  the  Queen’s  Privy  Council  for  Canada ; and  the 
Peraons  who  are  to  be  Members  of  that  Council  shall  be  from  time  to  Cainada. 

time  chosen  and  summoned  by  the  Governor  General  and  sworn  in  as 
Privy  Councillors,  and  Members  thereof  may  be  from  Time  to  Time 
removed  by  the  Governor  General. 


13.  The  Provisions  of  this  Act  referring  to  the  Governor  General  in  Applioatum 
Council  shall  be  construed  as  referring  to  the  Governor  General  acting 
by  and  with  the  Advice  of  the  Qtieen’s  Privy  Council  for  Canada.  Governor 

General  in 

65.  Where  a Bill  passed  by  the  House  or  Houses  of  the  Legislature 
is  presented  to  the  Lieutenant-Governor  of  the  Province  for  the  Governor 
General’s  Assent,  he  shall  declare,  according  to  his  discretion,  but  subject  Assmt  to 
to  the  provisions  of  this  Act  and  to  the  Governor  General’s  Instructions,  Bills,  Ac. 
either  that  he  assents  thereto  in  the  Governor  General’s  name,  or  that 
he  withholds  the  Governor  General’s  Assent  or  that  he  reserves  the  Bill 
for  the  Signification  of  the  Governor  General’s  pleasure. 
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Disallow- 
ance by 
Order-in- 
Coiracil  of 
Act  assent- 
ed to  by 
Lieutenant- 
Governor. 


Signification 
of  Governor 
General’s 
pleasure 
on  Bill 
reserved. 


56.  Where  the  Lieutenant-Governor  of  the  Province  assents  to  a Bill 
in  the  Governor  General’s  name,  he  shall  by  the  first  convenient  Oppor- 
tunity send  an  authentic  copy  of  the  Act  to  the  Governor  General,  and 
if  the  Governor  General  in  Council  within  One  Year  after  Receipt 
thereof  by  the  Governor  General  thinks  fit  to  disallow  the  Act,  such 
Disallowance  (with  a Certificate  of  the  Gov’’ernor  General  of  the  Day  on 
which  the  Act  was  received  by  him)  being  signified  by  the  Lieutenant- 
Governor  by  Speech  or  Message  to  the  House,  or,  if  more  than  one,  to 
each  of  the  Houses  of  the  Legislature,  or  by  Proclamation,  shall  annul 
the  Act  from  and  after  the  Day  of  such  Signification, 

57.  A Bill  reserved  for  the  Signification  of  the  Governor  General’s 
pleasure  shall  not  have  any  Force  unless  and  until  within  One  Year  from 
the  Day  on  which  it  was  presented  to  the  Lieutenant-Governor  for  the 
Governor  General’s  Assent,  the  Lieutenant-Governor  Signifies,  by  Speech 
or  Message  to  the  House,  or,  if  more  than  one,  to  each  of  the  Houses  of 
the  Legislature  or  by  Proclamation,  that  it  has  received  the  Assent  of  the 
Governor  General  in  Council. 

An  Entry  of  every  such  Speech,  Message,  or  Proclamation  shall  be 
made  in  the  Journal  of  the  House,  or  of  each  House,  if  more  than  one 
and  a Duplicate  thereof  duly  attested  shall  be  delivered  to  the  proper 
Ofiicer  to  be  kept  among  the  Records  of  the  Province. 


Appointment 
of  Lieuten- 
ant-Gover- 
nors of 
Provinces. 

Tenure  of 
office  of 
Lieutenant- 
Governor. 


Salaries  of 

Lieutenant- 

Governors. 

Oaths,  &c., 
of  Lieuten- 
ant-Gover- 
nor. 


Application 
of  provisions 
referring  to 
Lieutenant- 
Governor. 


58.  For  each  Province  there  shall  be  an  Officer,  styled  the  Lieutenant- 
Governor,  appointed  by  the  Governor  General  in  Council  by  Instrument 
under  the  Great  Seal  of  Canada. 

59.  A Lieutenant-Governor  shall  hold  office  during  the  Pleasure  of 
the  Governor  General;  but  any  Lieutenant-Governor  appointed  after  the 
Commencement  of  the  First  Session  of  the  Parliament  of  Canada 
shall  not  be  removable  within  Five  Years  from  his  Appointment,  except 
for  Cause  assigned,  which  shall  be  communicated  to  him  in  Writing 
within  One  Month  after  the  Order  for  his  Removal  is  made,  and  shall 
be  communicated  by  Message  to  the  Senate  and  to  the  House  of  Commons 
within  One  Week  thereafter  if  the  Parliament  is  then  sitting,  and  if  not 
then  within  One  Week  after  the  Commencement  of  the  next  Session  of 
the  Parliament. 

60.  The  Salaries  of  the  Lieutenant-Governors  shall  be  fixed  and 
provided  by  the  Parliament  of  Canada. 

61.  Every  Lieutenant-Governor  shall,  before  assuming  the  Duties  of 
his  Office,  make  and  subscribe  before  the  Governor  General  or  some 
Person  authorized  by  him.  Oaths  of  Allegiance  and  Office  similar  to  those 
taken  by  the  Governor  General. 

62.  The  Provisions  of  this  Act  referring  to  the  Lieutenant- 
Governor  extend  and  apply  to  the  Lieutenant-Governor  for  the  Time 
being  of  each  Province  or  other  the  Chief  Executive  Officer  or 
Administrator  for  the  time  being  carrying  on  the  Government  of  the 
Province,  by  whatev'er  Title  he  is  designated. 


Appoint- 
ment of 
Executive 
Officers  for 
Ontario  and 
Quebec. 


63.  The  Executive  Council  of  Ontario  and  of  Quebec  shall  be 
composed  of  such  Persons  as  the  Lieutenant^ovemor  from  Time  to 
Time  thinks  fit,  and  in  the  first  instance  of  the  following  Officers,  namely, 
— the  Attorney-General,  the  Secretary  and  Registrar  of  the  Province, 
the  Treasurer  of  the  Province,  the  Commissioner  of  Crown  Lands,  and 
the  Commissioner  of  Agriculture  and  Public  Works,  and  in  Quebec,  the 
Speaker  of  the  Legislative  Council  and  the  Solicitor  General. 
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64.  The  Constitution  of  the  Executive  Authority  in  each  of  the  Executive 
Provinces  of  Nova  Scotia  and  New  Brunswick  shall,  subject  to  the  Co^ernmenit 
Provisions  of  this  Act,  continue  as  it  exists  at  the  Union  until  altered  Scotia  and 

under  the  Authority  of  this  Act,  New 

Brunswick. 

65.  All  Powers,  Authorities,  and  Functions  which  under  any  Act  of  the  Powers  to  be 
. Parliament  of  Great  Britain,  or  of  the  Parliament  of  the  United  Kingdom 

of  Great  Britain  and  Ireland  or  of  the  Legislature  of  Upper  Canada,  Lower  Governor  of 
Canada,  or  Canada,  were  or  are  before  or  at  the  Union  vested  in  or  exercise-  Qy^^^^with 
able  by  the  respective  Governors  or  Lieutenant-Governors  of  those  Prov-  advice  or 
inces,  with  the  Advice  or  with  the  Advice  and  Consent  of  the  respective  alone. 
Executive  Councils  thereof,  or  in  conjunction  with  those  Councils,  or  with 
any  Number  of  Members  thereof,  or  by  those  Governors  or  Lieutenant- 
Governors  individually  shall,  as  far  as  the  same  are  capable  of  being 
exercised  after  the  Union  in  relation  to  the  Government  of  Ontario  and 
(^ebec  ro9i)ectively,  be  vested  in  and  shall  or  may  be  exercised  by 
the  Lieutenant-Governor  of  Ontario  and  Quebec  respectively,  with  the 
Advice  or  with  the  Advice  or  Consent  of  or  in  conjunction  with  the 
respective  Executive  Councils,  or  any  Members  thereof,  or  by  the 
Lieutenant-Governor  individually,  as  the  Case  requires,  subject  never- 
theless (except  with  respect  to  such  as  exist  under  Acts  of  the  Parlia- 
ment of  Great  Britain,  or  of  the  Parliament  of  the  United  Kingdom  of 
Great  Britain  and  Ireland),  to  be  abolished  or  altered  by  the  respective 
Legislatures  of  Ontario  and  Quebec. 

66.  The  Provisions  of  this  Act  referring  to  the  Lieutenant-Governor  Application 

in  Council  shall  be  construed  as  referring  to  the  Lieutenant-Governor  of  provisions 

" TPiftmTifir  xo 

of  the  Province  acting  by  and  with  the  Advice  of  the  Executive  Council  Lieutenant- 

thereof.  Governor  in 

Council. 

67.  The  Governor  General  in  Council  may  from  Time  to  Time  appoint  Adminisfcra- 

an  Administrator  to  execute  the  Office  and  Functions  of  Lieutenant-  ^ . 

mKrO 

Governor  during  his  Absence,  Illness,  or  other  Inability.  of  ’ 

Lieutenant- 

82.  The  Lieutenant-Governor  of  Ontario  and  of  Quebec  shall  from  Governor. 
Time  to  Time,  in  the  Queen’s  Name,  by  Instrument  under  the  Great  Summoning 
Seal  of  the  Province,  summon  and  call  together  the  Legislative  Assembly  iftive^^* 
of  the  Province.  Assemblies. 

90.  The  following  Provisions  of  this  Act  respecting  the  Parliament  Application 
of  Canada,  namely, — The  Provisions  relating  to  Appropriation  and  Tax  Legis-^ 
Bills,  the  Recommendation  of  Money  Votes,  the  Assent  to  Bills,  the  jS*oviS<ms 
Disallowance  of  Acts,  and  the  Signification  of  Pleasure  on  Bills  reserved,  respecting 
— shall  extend  and  apply  to  the  Legislatures  of  the  several  Provinces  af 
if  those  Provisions  were  here  re-enacted  and  made  applicable  in  Terms 
to  the  respective  Provinces  and  the  Legislatures  thereof,  with  the 
Substitution  of  the  Lieutenant-Governor  of  the  Province  for  the  Governor 
General,  of  the  Governor  General  for  the  Queen  and  for  a Secretary  of 
State,  of  One  Year  for  Two  Years,  and  of  the  Province  for  Canada. 

92.  In  Each  Province  the  Legislature  may  exclusively  make  laws  in  Subject  of 
relation  to  Matters  coming  within  the  class  of  subject  next  hereinafter  e^lu^ve  ^ 
enumerated;  that  is  to  say, — Legislation. 

1.  The  Amendment  from  Time  to  Time,  notwithstanding  anything 
in  this  Act,  of  the  Constitution  of  the  Province,  except  as  regards 
the  Office  of  Lieutenant-Governor. 
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It  will  be  observed  that  by  sec.  58,  the  Lieutenant- 
Governor  for  each  Province  is  appointed  by  the  Governor 
General  in  Council  by  Instrument  under  the  Great  Seal 
of  Canada;  that  by  sec.  67,  the  Governor  General  in 
Council  is  likewise  empowered  to  appoint  an  adminis- 
trator to  execute  the  office  and  functions  of  Lieutenant- 
Governor  during  his  absence,  illness,  or  other  inability; 
that  by  sec.  59,  the  Lieutenant-Governor  holds  office  during 
the  pleasure  of  the  Governor  General,  subject  however  to 
the  express  condition  that  no  Lieutenant-Governor  of  a 
Province  “shall  be  removable  within  five  years  from  his 
appointment,  except  for  cause  assigned,  which  shall  be 
communicated  to  him  in  writing  within  one  month  after 
the  order  for  his  removal  is  made”;  which  cause  shall 
also  be  communicated  by  message  within  one  week  there- 
after to  both  Houses  of  the  Dominion  Parliament  if  then 
sitting,  and,  if  not,  then  within  one  week  after  the 
commencement  of  the  next  session  of  Parliament;  that  by 
sec.  60  the  salaries  of  the  Lieutenant-Governors  are  fixed 
and  provided  by  the  Parliament  of  Canada  ; and  that  by 
sec.  55,  whenever  a Bill  passed  by  the  House  or  Houses 
of  the  Legislature  is  presented  to  him  for  assent,  the 
Lieutenant-Governor  shall  declare  “according  to  his 
discretion,  but  subject  to  the  provisions  of  this  Act  and 
to  the  Governor  GeneraVs  instructions”  either  that  he 
assents  thereto  in  the  Governor  General’s  name,  or  that 
he  withholds  the  Governor  General’s  assent,  or  that  he 
reserves  the  Bill  for  the  signification  of  the  Governor 
General’s  pleasure. 


2.  Form  of 
Commission  of 
Lieutenant- 
Governors. 


The  general  form  of  commission  issued  to 
the  Lieutenant-Governors  of  the  Provinces 
of  Canada,  and  under  which  they  exercise 
the  functions  of  their  offi.ce,  reads  as  follows : 


Know  you,  that  we  reposing  special  trust  and  confidence  in  the 

prudence,  courage,  loyalty,  integrity  and  ability  of  you  the  said 

have  by,  and  with  the  advice  of  Our  Privy  Council  for  Canada. 

thought  fit  to  constitute  and  appoint,  and  We  do  hereby  constitute  and 

appoint  you  the  said to  be  the  Lieutenant-Governor 

in  and  over  the  Province  of one  of  the  Provinces  of  our 

Dominion  of  Canada,  during  the  will  and  pleasure  of  Our  Governor 
General  of  Canada. 


And  we  do  hereby  authorize  and  empower  and  command  you  the 

said in  due  manner  to  do  and  execute  all  things 

that  shall  belong  to  your  said  command,  and  the  trust  we  have  reposed 


.. ' 
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in  you,  according  to  the  several  powers,  provisions  and  directions  granted 
or  appointed  you  by  virtue  of  the  Act  of  the  Parliament  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  passed  in  the  Thirtieth  Year  of  Her 
late  Majesty’s  Reign,  called  and  known  as  ‘ The  British  North  America 
Act,  1867,’  and  of  all  other  Statutes  in  that  behalf  and  of  this  our  Present 
Commission,  according  to  such  instructions  as  are  herewith  given  to  you 
and  hereunto  annexed  or  which  may  from  time  to  time  be  given  to  you, 

in  respect  of  the  said  Province  of under  the  Sign  Manual 

of  Our  Governor  General,  of  Our  Dominion  of  Canada,  or  by  order  of 
Our  Privy  Council  for  Canada,  and  according  to  such  Laws  as  are  or  may 

be  in  force  within  the  said  Province  of 

And  We  do  hereby  further  appoint  that  so  soon  as  you  shall  have 
taken  the  prescribed  oaths  and  entered  upon  the  duties  of  your  office, 
this  Our  Present  Commission  shall  supersede  our  Commission  under  the 

Great  Seal  of  Canada,  bearing  date day  of one  thousand 

nine  (hundred  and , appointing to  be  the 

Lieutenant-Governor  of  the  said  Province  of 

In  Testimony  whereof  We  have  caused  these  Our  Letters  to  be  made 
Patent  and  the  Great  Seal  of  Canada  to  be  hereunto  affixed. 

Witness,  Etc.,  Etc. 

At  Our  Government  House  in  Our  City  of  Ottawa,  this 

day  of in  the  year  of  Our  Lord  one  thousand  nine  hundred 

and and  in  the year  of  Our  Reign " 


3.  Form  of  It  will  be  observed  that  the  Commission 
^nstructmns  to  jgguefj  to  Lieutenant-Govemors  in  terms 

Governors.  authorizes  them  to  perform  and  execute  their 
several  functions  according  to  the  provisions 
of  the  British  North  America  Act,  1867,  and  all  other 
Statutes  in  that  behalf,  and  “ according  to  such  instruc- 
tions as  are  herewith  given  to  you  and  hereunto  annexed 
or  which  may  from  time  to  time  be  given  to  you  . . . 

under  the  Sign  Manual  of  our  Governor  General  of  our 
Dominion  of  Canada,  or  by  order  of  our  Privy  Council 
for  Canada.”  It  seems,  however,  that  though  the  Com- 
mission thus  expressly  refers  to  instructions  accompany- 
ing it,  no  instructions  were,  in  point  of  fact,  annexed 
to  the  Commission  of  a Lieutenant-Governor  until  1892. 
This  omission  having  been  brought  to  his  attention.  His 
Excellency  the  Governor  General  in  Council,  by  Order 
dated  16th  June,  1892,  (P.C.  1574)  approved  of  a general 
form  of  Instructions  to  be  given  to  the  Lieutenant-Gov- 
ernors of  the  several  Provinces  at  the  time  of  their  appoint- 
ment. The  form  of  Instructions  so  approved  reads  as 
follows: 

“ Whereas  it  is  enacted  in  and  by  ‘ The  British  North  America  Act, 
1867,’  that  for  each  Province  there  shall  be  an  Officer,  styled  the  Lieutenant- 
Governor,  appointed  by  the  Governor  General  in  Council  by  instrument 
under  the  Great  Seal  of  Canada ; and  whereas,  by  and  with  the  advice  of 
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the  King’s  Privy  Council  for  Canada,  I have,  by  Commission  v ider  the 
Great  Seal  of  Canada,  constituted  and  appointed 

to  be  Lieutenant-Governor  in  and  over  the  said  Province  of 

one  of  the  Provinces  of  the  Dominion 

of  Canada,  and  thereby  authorized  and  empowered  and  cc  Tmanded  him 
in  due  manner,  to  do  and  execute  all  things  belonging  to  his  said  com- 
mand and  trust  according  to  the  several  powers,  provisions  and  directions 
granted  or  appointed  to  him  by  virtue  of  the  said  Act,  and  of  all  other 
Statutes  in  that  behalf,  and  of  the  said  Commission,  according  to  such 
instructions  as  were  with  the  said  Commission  given  unto  him,  or  which 
might,  from  time  to  time,  be  given  to  him  in  respect  to  the  said  Piwince 

of under  my  Sign  Manual 

or  by  order  of  the  King’s  Privy  Council  for  Canada,  and  according  to  such 
laws  as  are  or  may  be  in  force  within  the  said  Province  of 


I.  Now,  therefore,  I do  by  these  my  Instructions  under  my  Sign 
Manual,  by  and  with  the  advice  of  the  King’s  Privy  Coimcil  for  Canada, 
declare  my  pleasure  to  be  that  the  Lieutenant-Governor  of  the  Province 

of  , for  the  time  being,  shall,  with 

all  due  solemnity,  cause  the  said  Commission  under  the  Great  Seal  of 
Canada,  appointing  him  Lieutenant-Governor,  to  be  read  and  published 
in  the  presence  of  the  Chief  Justice  for  the  time  being  or  other  Judge  of 
the  Supreme  Court  (or.  as  the  case  may  be)  of  the  said  Province  and 
of  the  members  of  the  Executive  Council  in  the  said  Province. 

II.  And  I do  further  declare  my  pleasure  to  be  that  the  Lieutenant- 
Governor  and  every  other  officer  appointed  to  administer  the  Govern- 
ment of  the  said  Province,  shall  take  the  oath  of  allegiance  in  the  form 
provided  by  the  said  Act,  and  likewise  that  he  or  they  shall  take  the 
usual  oaths  for  the  due  execution  of  the  office  of  Lieutenant-Governor, 
"which  oaths  the  said  Chief  Justice  for  the  time  being  of  the  said  Province 
(or  Court,  as  the  case  may  be),  or  in  his  absence,  or  in  the  event  of  his 
being  otherwise  incapacitated  any  Judge  of  the  Supreme  Court  (or  other 
Court,  as  the  case  may  be)  of  the  said  Province,  or  in  the  case  of  emer- 
gency any  one  duly  commissioned  by  me,  shall  and  i.s  hereby  required 
to  tender  or  administer  unto  him  or  them. 

III.  And  I do  authorize  and  require  the  Lieutenant-Governor,  from 
time  to  time,  to  administer  to  all  and  every  person  or  persons,  to  whom 
he  is  by  the  vsaid  Act  directed  to  administer  the  same,  the  said  oath  of 
allegiance  and  generally  to  administer  such  other  oath  or  oaths  as  he 
lawfully  may,  and  as  may  from  time  to  time  be  prescribed  by  any  Laws 
or  Statutes  in  that  behalf  provided. 

IV.  The  Lieutenant-Governor  is  to  take  care  that  all  Laws  assented 
to  by  him  in  my  name,  or  reserved  for  signification  of  my  pleasure,  there- 
on, shall,  when  transmitted  by  him,  be  fairly  abstracted  in  the  margin, 
and  be  accompanied  in  such  cases  as  may  .seem  to  him  necessary,  with 
such  explanatory  observations  as  may  be  required  to  exhibit  the  reasons 
and  occasions  for  proposing  such  laws. 

V.  Whenever  the  Lieutenant-Governor  assents  to  a Bill,  he  shall, 
within  ten  days  thereafter,  send  an  authentic  copy  of  the  Act  to  the 
Secretary  of  State  of  Canada. 
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VI.  The  Lieutenant-Governor,  on  receipt  of  a copy  of  an  Order  in 
Council  disallowing  an  Act  with  my  certificate  of  the  date  on  which  the 
Act  was  received  by  me,  shall  forthwith  make  proclamation  in  the  said 
Province  of  such  certificate,  and  of  the  disallowance  of  the  said  Act. 

VII.  The  Lieutenant-Governor  shall  not  xiuit  the  Province  without 
having  first  obtained  leave  from  me  for  so  doing,  under  my  Sign  Manual, 
or  through  the  Secretary  of  State  of  Canada.” 


4.  Views  as  to  For  a period  of  some  twenty-five  years 
^aracter  of  following  Confederation,  there  was  diver- 

umce  prior  to  ^ . 

1892.  gence  of  opinion  amongst  statesmen  as  well 

as  judges  as  to  the  true  legal  status  of  the 
office  of  Lieutenant-Governor.  This  divergence  of  opin- 
ion may,  no  doubt,  be  largely  ascribed  to  misconceptions 
springing  from  the  fact  that  Lieutenant-Governors  were 
not  directly  nominated  or  appointed  by  the  Sovereign, 
but  received  their  appointments  from  the  Governor 
General  in  Council.  It  may  also  have  been  due,  to 
some  extent,  to  the  influence  of  Sir  John  Macdonald, 
whose  preference  for  a legislative,  rather  than  a federal, 
union  was  well  known  (Corr.  Sir  John  Macdonald,  1840- 
1891,  by  Sir  Joseph  Pope,  p.  11,  Note  1),  and  who  was 
disposed  to  look  upon  the  Provinces  as  being  little  more 
than  glorified  municipal  institutions.  As  indicating  the 
temper  of  his  views  towards  the  Provinces,  the  following 
extract  from  a letter  dated  October  26,  1868,  from  Sir  John 
Macdonald  to  Brown  Chamberlain,  M.P.,  is  illuminating: 

“ My  own  opinion  is  that  the  General  Government  or  Parliament 
should  pay  no  more  regard  to  the  status  or  position  of  the  Local  Govern- 
ments than  they  would  to  the  prospects  of  the  ruling  party  in  the 
Corporation  of  Quebec  or  Montreal.  So  long  as  the  dual  system  exists, 
a certain  sympathy  will  also  exist.  This  was  beneficial  at  the  commence- 
ment of  matters  and  should  be  kept  up,  at  all  events  for  this  parliament, 
unfil  the  new  constitution  shall  have  stiffened  in  the  mould.**  (Corr.  Sir 
John  Macdonald,  1840-1891,  p.  75). 


There  are,  on  the  one  hand,  opinion  and  dicta  which 
treated  the  Lieutenant-Governors  as  being  exclusively  fed- 
eral officers,  and  not  in  any  sense  representatives  of  the 
Sovereign ; and  on  the  other  hand,  there  are  other  opinions, 
not  so  numerous,  which  held  it  to  be  a fallacy  to  say  that 
the  Lieutenant-Governors,  because  appointed  by  the 
Governor  General,  did  not  in  any  sense  represent  the  Sove- 
reign in  the  Government  of  the  Provinces. 
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For  instance,  in  a despatch,  dated  November  7,  1872,  to 
the  Governor  General  of  Canada,  the  Colonial  Secretary 
(the  Earl  of  Kimberley)  said: 

“And  with  reference  to  the  question  asked  by  Sir  EEastings  Doyle, 
and  submitted  by  Lord  Li^ar  for  my  decision,  namely,  ‘ whether  the 
Lieutenant-Governors  are  supposed  to  be  acting  on  behalf  of  the  Queen,’ 
I have  to  observe  that  while  from  the  nature  of  their  appointment  they 
represent  on  ordinary  occasions  the  Dominion  Government,  there  are 
nevertheless  occasions  (such  as  the  opening  or  closing  of  a session  of  the 
Provincial  Legislature,  the  celebration  of  Her  Majesty’s  Birthday,  the 
holding  of  a levee,  etc.,  etc.),  on  which  they  should  be  deemed  to  be 
acting  directly  on  behalf  of  Her  Majesty,  and  the  first  part  of  the 
National  Anthem  should  be  played  in  their  presence.”  (Ont.  Sess.  Pap. 
1873,  No.  67). 

Further,  Earl  Carnarvon,  Secretary  of  State  for  the 
Colonies,  in  a despatch  of  January  7,  1875,  to  the  Governor 
General  of  Canada,  said: 

“ The  Lieutenant-Governors  of  the  Provinces  of  the  Dominion,  how- 
ever important  locally  their  functions  may  be,  are  a part  of  the  CJolonial 
Administrative  Staff,  and  are  more  immediately  responsible  to  the  Gover- 
nor General  in  Council.  They  do  not  hold  Commissions  from  the  Crown, 
and  neither  in  power  nor  privilege  resemble  those  Governors  or  even 
Lieutenant-Governors  of  Colonies  to  whom,  after  special  consideration  of 
a personal  fitness,  the  Queen  under  the  Great  Seal  and  her  own  hand  and 
signet  delegates  portions  of  her  prerogatives  and  issues  her  own  instruc- 
tions.” (Can.  Sess.  Pap.  Vol.  8 (1875),  No.  11,  p.  38). 

Similarly  in  a repKirt  to  the  Governor  General  in  Council, 
approved  by  Order  of  April  1,  1875,  the  then  Minister  of 
Justice,  the  Honourable  T.  Fournier,  said: 

“ The  Queen  not  being  in  any  way  an  enacting  party  or  power  of 
such  a Legislature,  Her  Majesty’s  name  is  improperly  used  in  the  provin- 
cial legi.'slation.”  (Dom.-Prov.  Leg.  1867-1895,  p.  120). 

In  Appendix  “ A to  this  memorandum  are  set  forth 
extracts  from  various  decisions  of  the  Courts  in  Canada 
containing  expressions  of  judicial  opinion  concerning  the 
nature  of  the  office  of  Lieutenant-Governor  of  a Province. 

For  dicta  expressive  of  the  view  that  the  Lieutenant- 
Governors  were  not  the  Sovereign's  representatives,  or,  at 
all  events,  not  her  direct  representatives,  but  were  rather 
officers  of  the  Dominion  Government,  there  are  the  follow- 
ing citations: 

Church  V.  Blake  (1876)  3 Cart.  Cas.  on  B.N.A.  Act,  100;  per  Tascher- 
eau,  J.  at  p.  114; 

Regina  v.  Amer  (1878)  42  U.C.Q.B.R.  391,  407,  408,  per  Harrison,  CJ.; 

Lenoir  v.  Ritchie  (1879)  3 S.C.R.  575;  per  Henry.  J.  at  p.  613;  per 
Taschereau,  J.  at  pp.  622,  623;  per  Gwynne.  J.  at  pp.  634,  635,  637; 

Mercer  v.  Attoiney-General  of  Ontario  (1881)  5 S.C.R.  538;  per 
Taschereau,  J,  at  pp.  671,  672,  673;  per  Gwynne,  J.  at  p.  711. 
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The  Queen  v.  Bank  of  Nova  Scotia  (1885)  11  S.C.R.  1;  per 
Taachereau,  J.  at  p.  24; 

Gibson  v.  McDonald  (1885)  7 O.R  401;  per  O’Connor,  J.  at  pp-  420, 
421,  422. 

Of  the  opinions  so  expressed,  perhaps  the  most  extreme 
was  that  of  Gwynne,  J.  in  Lenoir  v.  Ritchie  ( 1879)  3 S.C.R. 
575,  where  he  said  at  p.  634: 

“ The  Provincial  Governments  are,  as  it  were,  carved  out  of  and 
subordinated  to,  the  Dominion.  The  head  of  their  executive  Government 
is  not  an  oflBcer  appointed  by  Her  Majesty,  or  holding  any  commission 
from  her,  or  in  any  manner  personally  representing  her,  but  an  ofl&cer  of 
the  Dominion  Government,  appointed  by  the  Governor  General,  acting 
under  the  advice  of  a council,  whic-h  the  Act  constitutes  the  Privy  Council 
of  the  Dominion.  The  Queen  forms  no  part  of  the  Provincial  Legisla- 
tures, as  she  does  of  the  Dominion  Parliament.” 

On  the  other  hand,  there  were  other  judges  who  were  dis- 
posed to  regard  the  Lieutenant-Governors  as  representa- 
tives of  the  Sovereign  for  the  purposes  of  Provincial  Gov- 
ernment. Of  opinions  to  this  effect  the  following  are  cita- 
tions : 

Church  V.  Blake  (1876)  3 Cart.  Cas.  On  B.NA,  Act,  100;  per 
Tessier,  J.  at  p.  105; 

Mercer  v.  Attorney-General  of  Ontario  (1881)  5 S.C.R.  538;  per 
Ritchie,  J.  at  pp.  637,  638; 

Molson  V.  Chapleau  (1883)  6 Leg.  News.  222;  per  Papineau,  J.  at 
p.  224; 

Regina  v.  St.  Catharines  Milling  Co.  (1886)  13  O.A.R.  148;  per 
Burton,  JA.  at  pp,  165,  166. 

Typical  of  the  opinions  so  expressed  is  that  of  Ritchie, 
C.  J.  in  Mercer  v.  Attorney  General  of  Ontario,  ibid  supra, 
where  the  learned  Chief  Justice  of  Canada  said: 

“To  say  then  that  the  Lieutenant-Governors  because  appointed  by 
the  Governor  General,  do  not  in  any  sense  represent  the  Queen  in  the 
government  of  their  Provinces,  is,  in  my  opinion,  a fallacy;  they  repre- 
sent the  Queen  as  Lieutenant-Governors  did  before  confederation,  in  the 
performance  of  all  executive  or  administrative  acts  now  left  to  be  per- 
formed by  Lieutenant-Governors  in  the  Provinces  in  the  name  of  the 
Queen.” 

The  position  was  also  put  forcibly  by  Papineau,  J.  in 
Molson  V.  Chapleau,  ibid  supra,  where  the  learned  judge 
said: 

“Now,  if  the  Queen  has  withdrawn,  by  the  federal  compact,  both 
from  the  legislature  and  executive  of  the  provinces,  and  if  the  Lieutenant- 
Governors  are  not  her  representatives,  and  do  not  exercise  in  her  name 
and  in  her  stead  the  authority  which  they  exerci.se;  these  provinces  are 
no  longer  integral  parts  of  the  Empire.  . . . Either  the  Lieutenant-Gov- 
ernors and  legislators  act  in  their  own  name  (then  they  are  independent 
of  Her  Maje.^aty)  or  they  do  so  in  the  name  of  Her  Majest}',  and  then  they 
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are  her  representatives.  If  it  is  right  to  say  that  Her  Majesty  in  person 
docs  not  form  part  of  tlio  provincial  legislatures  and  provincial  govern- 
ments, it  is  equally  right  to  say  that  she  forms  part  of  them  by  repre- 
sentation. For  she  cannot  cease  to  form  part  of  them,  personally  or  by 
representation,  without  ceasing  to  be  sovereign  of  those  provinces.” 

5.  Judicial  view  Any  doubt  that  the  Lieutenant-Governors  of 
^s^to  nature  Provinces  are  for  the  purposes  of  Provincial 
‘Government  representatives  of  the  Sovereign 
was  finally  settled  by  the  judgment  of  the  Judicial 
Committee  of  the  Privy  Council  in  The  Liquidators  of 
the  Maritime  Bank  of  Canada  v.  The  Receiver-General 
of  New  Brunswick  (1892)  A.C.  437.  In  this  case  it  was 
argued  that  the  effect  of  the  British  North  America  Act, 
1867,  had  been  to  sever  all  connection  between  the  Crown 
and  the  Provinces  to  make  the  Government  of  the  Domin- 
ion the  only  Government  of  Her  Majesty  in  North  America; 
and  to  reduce  the  Provinces  to  the  rank  of  independent 
municipal  institutions.  In  rejecting  this  contention;  Lord 
Watson,  delivering  the  judgment  of  the  Board,  said  at  pp. 
441  and  443: 

“Their  Lordships  do  not  think  it  necessary  to  examine  in  minute 
detail,  the  provisions  of  the  Act  of  1867,  which  nowhere  profess  to  curtail 
in  any  respect  the  rights  and  privileges  of  the  Crown,  or  to  disturb  the 
relations  then  subsisting  between  the  Sovereign  and  the  provinces.  . . . 

It  would  require  very  express  language,  such  as  is  not  to  be  found 
in  the  Act  of  1867,  to  warrant  the  inference  that  the  Imperial  Legislature 
meant  to  vest  in  the  provinces  of  Canada  the  right  of  exercising  supreme 
legislative  pow’ers  in  which  the  British  Sovereign  was  to  have  no  share 
. . . . If  the  Act  had  not  committed  to  the  Governor  General  the 
power  of  appointing  and  removing  Lieutenant-Governors,  there  would 
have  been  no  room  for  the  argument,  which,  if  pushed  to  its  logical 
conclusion,  would  prove  that  the  Governor  General,  and  not  the  Queen, 
whose  Viceroy  he  is,  became  the  Sovereign  authority  of  the  province 
whenever  the  Act  of  1867  came  into  operation.  But  the  argument 
ignores  the  fact  that,  by  sect.  58,  the  appointment  of  a provincial  gov- 
ernor is  made  by  the  ‘Governor  General  in  Council  by  Instrument  under 
the  Great  Seal  of  Canada,’  or,  in  other  words,  by  the  Executive  Govern- 
ment of  the  Dominion,  which  is,  by  sect.  9,  expressly  declared  ‘to  continue 
and  be  vested  in  the  Queen.’  There  is  no  constitutional  anomaly  in  an 
executive  officer  of  the  Crown  receiving  his  appointment  at  the  hands  of 
a governing  body  who  have  no  powers  and  no  functions  except  as  repre- 
sentatives of  the  Crown.  The  Act  of  the  Governor  General  and  his 
Council  in  making  the  appointment  is,  within  the  meaning  of  the  Statute 
the  act  of  the  Crown,  and  a Lieutenant-Governor,  when  appointed,  is  as 
much  the  representative  of  Her  Majesty  for  all  purposes  of  provincial 
government  as  the  Governor  General  himself  is  for  all  purpose  of  Domin- 
ion government.” 

More  recently  in  re  The  Initiative  and  Referendum  Act, 
(1919)  A.C.  935,  it  was  held  by  the  Judicial  Committee  of 
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the  Privy  Council  that  sec.  92,  head  1,  of  the  British  North 
America  Act,  1867,  which  empowers  a Provincial  Legisla- 
ture to  amend  the  Constitution  of  a Province  “except  as 
regards  the  office  of  Lieutenant-Governor,’’  excludes  the 
making  of  a law  which  abrogates  any  power  which  the 
Crown  possesses  through  the  Lieutenant-Governor  who 
directly  represents  the  Crown.  Accordingly,  the  Board  held 
to  be  invalid  a provincial  statute  which  compelled  the  Lieu- 
tenant-Governor to  submit  a proposed  law  to  a body  of 
voters  totally  distinct  from  the  Legislature  of  which  he  was 
the  constitutional  head  and  rendered  him  powerless  to  pre- 
vent it  from  becoming  an  actual  law  if  approved  by  those 
voters  since  the  effect  of  such  a statute  was  wholly  to  ex- 
clude the  Lieutenant-Governor  from  the  new  legislative 
authority. 

However,  it  may  well  be,  as  has  been  judicially  stated, 
that  sec.  92  (1)  of  the  B.N.A.  Act  does  not  inhibit  a 
statutory  increase  of  powers  and  duties  germane  to  the 
office  of  Lieutenant-Governor,  as,  for  example,  the  power 
of  commuting  and  remitting  offences  against  the  laws  of  the 
province  or  offences  over  which  the  legislative  authority 
of  a province  extends:  Attorney  General  of  Canada  v. 
Attorney  General  of  Ontario,  20  O.R.  222;  19  O.A.R.  31; 
23  S.C.R.  458. 

In  the  case  just  cited,  Chancellor  Boyd,  speaking  of  sec. 
92  (1)  “which  forbids  interference  with  the  office  of  Lieu- 
tenant Governor,”  said:  (20  O.R.  222,  247). 

“ That  veto  is  manifestly  intended  to  keep  intact  the  headship  of  the 
Provincial  Government,  forming,  as  it  does,  the  link  of  federal  power; 
no  essential  change  is  possible  in  the  constitutional  position  or  functions 
of  this  chiff  oflicr  r,  but  that  does  not  inhibit  a statutory  increase  of  duties 
germane  to  the  office.” 

d'his  view  seems  to  be  consistent  with  the  later  decision 
of  the  Judicial  Committee  of  the  Privy  Council  in  Attorney 
General  for  the  Dominion  of  Canada  v.  Attorney  General 
for  Ontario  (1898)  A.C.  247,  wherein  it  was  held  that  a 
Statute  of  Ontario  which  empowered  the  Lieutenant-Gov- 
ernor f)f  the  Province  to  confer  precedence  by  patents  upon 
such  members  of  the  bar  of  the  province  as  he  might  think 
fit  to  select,  was  intra  vires  of  the  Provincial  Legislature  in 
virtue  of  s.  92  (1),  (4)  and  (14)  of  the  British  North 
America  Act.  1867. 
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Perhaps  the  true  effect  of  the  words  of  exception  in  sec. 
92  (1)  of  the  B.N.A.  Act  was  stated  by  Mr.  Edward  Blake, 
K.C.,  in  his  argument  before  the  Ontario  Court  of  Appeal 
in  the  Pardoning  Power  Case  above  eited  (19  O.A.R.  31). 
Mr.  Blake  said: 

“ This  means  that  those  elements  of  the  constitution  which  can 
properly  be  deemed  to  be  parts  of  the  constitution  relating  to  the  office 
of  Lieutenant-Governors  are  not  to  be  changed;  and  for  an  obvious  reason, 
because  the  Lieutenant-Governor  is  the  link  between  the  federal  and  the 
provincial,  aye,  and  between  the  imperial  and  the  provincial  authority; 
he  is  the  means  of  communication ; he  is  the  agent  and  conduit  of  imperial 
as  well  as  federal  connection;  and,  therefore,  his  office  under  the  constitu- 
tion, his  constitutional  position  as  a federal  officer,  is  not  to  be  affected.” 

And  the  Ontario  Court  of  Appeal,  19  O.A.R.  at  p.  31 
and  the  majority  of  the  Supreme  Court  of  Canada,  23 

5. C.R.,  458,  affirmed  him  in  holding  the  Ontario  Act  there 
in  question  intra  vires,  though  it  purported  to  vest  certain 
powers,  authorities  and  functions  in  the  Lieutenant- 
Governor  of  Ontario. 

6.  Dual  capacity  It  is  submitted  that  the  Lieutenant- 

of  Lieutenant-  Governor,  as  the  head  of  the  Executive 

Governors  in  ^ r i t-.  • 

relation  to  Government  of  the  Province  (sec.  58, 

functions  B.N.A.  Act)  and  as  a constituent  branch 

of  each  Provincial  Legislature  (secs.  69,  71 

and  88,  B.N.A.  Act),  acts  in  two  capacities,  namely: — 

(а)  as  the  representative  of  the  Sovereign  for  all  pur- 
poses of  provincial  government,  and 

(б)  as  a Dominion  officer  in  respect  of  the  discharge  of 
certain  of  his  functions. 

The  former  capacity  is,  as  it  were,  overlaid  by  the  latter 
capacity. 

So  far  as  regards  the  internal  administration  of  his 
government,  he  is  merely  a constitutional  sovereign,  acting 
through  his  advisers,  interfering  with  their  policy  or  their 
patronage,  if  at  all,  only  as  a friend  and  important  coun- 
cillor   Under  responsible  government  he 

becomes  the  image,  in  little,  of  a constitutional  King. 

He  has  to  reconcile  as  well  as  he  can  his 

double  function  as  Governor  responsible  to  the  Crown  ” 
(in  Canada  to  the  Governor  General  in  Council)  “and 
as  a constitutional  head  of  an  executive  controlled  by  his 
advisers.”  (Mr.  Herman  Merivale,  for  12  years  Under 
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Secretary  of  State  for  the  Colonies,  in  Col.  and  C.  pp.  649, 
666,  quoted  with  approval  in  “ British  Rule  and  olurisdic- 
tion  beyond  the  Seas,”  by  Sir  Henry  Jenkyns,  Parliament- 
tary  Counsel  to  the  United  Kingdom,  1902,  pp.  105-6). 

That  a Lieutenant-Governor  of  a Province  is,  in  respect 
of  certain  of  his  functions,  a Dominion  officer,  seems  to 
be  incontrovertibly  evident.  If  the  act  of  the  Governor 
General  in  Council  in  appointing  a Lieutenant-Governor 
is,  in  effect,  the  act  of  the  Sovereign  {Liquidators  of  the 
Maritivie  Bank  of  Canada  v.  Receiver -General  of  New 
Brunswick  (1892)  A.C.  437,  at  443;  In  re  The  Initiative 
and  Referendum  Act  (1919)  A.C.  935),  it  is  none  the  less 
the  act  of  the  Sovereign  in  respect  of  his  government  of 
Canada.  Moreover,  the  salaries  of  the  Lieutenant-Gover- 
nors are  fixed  and  provided  by  Parliament  (sec.  60,  B.N.A. 
Act,  and  the  Salaries  Act,  R.S.C.  1927,  cap.  182) ; and  still 
more  significant  as  indicating  the  capacity  of  the  Lieuten- 
ant-Governor as  a Dominion  officer  is  the  fact  that  he  is 
required  whenever  a Bill  passed  by  the  House  or  Houses 
of  the  Provincial  Legislature  is  presented  to  him  for  the 
Royal  Assent,  to  declare,  according  to  his  discretion,  but 
subject  to  the  provisions  of  this  Act  and  to  the  Governor 
GeneraVs  Instructions^  either  that  he  assents  thereto  in 
the  Governor  General’s  name  or  that  he  withholds  the 
Governor  General’s  assent  or  that  he  reserved  the  Bill  for 
the  signification  of  the  Governor  General’s  pleasure.”  In 
respect  of  these  functions,  a Lieutenant-Governor  appears 
to  act  strictly  as  a Dominion  officer,  subject  to  the  instruc- 
tions of  the  Governor  General  in  Council;  but  his  capacity 
as  a Dominion  officer  in  relation  to  assenting  to  or  with- 
holding assent  to  a Bill  passed  by  the  House  or  Houses  of 
the  Provincial  Legislature,  and  presented  to  him  for  assent, 
is,  in  actual  practice,  only  nominal.  It  is  recognized,  and 
has  indeed  been  affirmed,  by  the  Governor  General  in 
Council  (as  will  hereinafter  appear),  that  in  these  matters 
the  authority  of  the  Crown  in  relation  to  Provincial  Gov- 
ernment should  be  exercised  and  administered  in  conform- 
itv  wn+h  the  settled  constitutional  principles  of  responsible 
government. 

An  additional  function  which  is  said  to  appertain  to  the 
office  of  Lieutenant-Governor,  in  his  capacity  as  an  officer 
of  the  Dominion,  is  that  of  publishing  a proclamation  sig- 
nifying the  disallowance  by  the  Governor  General  in 
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Council  of  a provincial  statute;  see  letters  from  Sir  John 
Macdonald  to  Lieutenant-Governor  Angers  of  September 
ISth  and  22nd,  18SS.  (Corr.  of  Sir  John  Macdonald,  1840- 
1841,  by  Sir  Joseph  Pope,  pp.  423-425.)  In  the  latter  of 
these  letters  Sir  John  Macdonald  stated  that  having  con- 
sulted with  the  Minister  of  Justice  and  with  Sir  Hector 
Langevin,  they  had  concluded  “ that  it  is  the  duty  of 
a Lieutenant-Governor,  as  a federal  officer,  to  cause  a 
proclamation  of  the  disallowance  to  be  published. 

That  a Lieutenant-Governor  is  viewed  by  the  Imperial 
authorities  as  a federal  officer  seems  to  be  clear  from  the 
proceedings  connected  with  the  dismissal  in  1879  of  His 
Honour  Luc  Letellier,  Lieutenant-Governor  of  the  Prov- 
ince of  Quebec.  In  1878  Mr.  Letellier  dismissed  his  Min- 
isters on  the  ground  that  they  had  acted  contrary  to  his 
representations,  were  encouraging  a lavish  expenditure  in 
regard  to  railways,  and  had  promoted  a Bill  which  he 
deemed  to  be  an  arbitrary  and  illegal  infringement  of  vest- 
ed rights.  He  claimed  in  defending  his  conduct  that  his 
action  in  so  dismissing  his  Ministers  and  in  calling  upon 
others  to  take  office  in  their  stead  was  purely  a provincial 
matter  affecting  in  no  way  federal  interests  and  was  not 
one  of  the  causes  contemplated  in  sec.  59  of  the  British 
North  America  Act  as  justifying  the  removal  of  a Lieu- 
tenant-Governor. In  view  of  the  importance  of  the 
precedent,  the  matter  was  referred  to  the  Imperial  Gov- 
ernment for  their  consideration  and  instructions.  Sir  M. 
Hicks-Beach,  Secretary  of  State  for  the  Colonies,  in  a 
despatch  dated  July  3,  1879,  conveyed  to  the  Governor 
General  of  Canada  the  conclusions  of  Her  Majesty’s 
Government.  In  expressing  the  opinion  of  the  Imperial 
Government  on  the  abstract  question  of  the  functions  and 
responsibilities  of  the  Governor  General  in  relation  to  the 
Lieutenant-Governor  of  a Province  under  the  British  North 
America  Act,  the  despatch  stated  that: 

“ There  can  be  no  doubt  that  a Lieutenant-Governor  of  a Province 
has  an  unquestionable  risrht  to  dismiss  his  Ministers  if  from  any  cause  he 
feels  it  incumbent  upon  him  to  do  so.  In  the  exercise  of  this  right,  as 
of  any  other  of  his  functions,  he  should,  of  course,  maintain  the  im- 
partiality towards  rival  political  parties  which  is  essential  to  the  proper 
performance  of  the  duties  of  his  office,  and.  for  any  fiction  he  may  take, 
he  7.*?  (under  the  60th  flection  of  the  British  North  America  Act)  directly 
responsible  to  the  Governor  General.  In  deciding  whether  the  conduct 
of  a Lieutenant-Governor  merits  removal  from  office,  the  Governor 
General — as  in  the  exercise  of  other  powers  vested  in  him  by  the  Imperial 
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statute— must  act  ‘ by  and  with  the  advice  of  his  Ministers,’  Though  the 
position  of  a Lieutenant-Governor  would  entitle  his  opinion  on  the  subject 
to  pcH’uliar  weight,  yet  her  Majesty’s  Government  do  not  find  anything  in 
the  circumstances  which  would  justify  him  in  departing,  in  this  instance, 
from  the  general  rule  and  declining  to  follow'  the  decided  and  sustained 
opinion  of  his  Ministers  who  are  responsible  for  the  r>eace,  order  and  good 
government  of  the  Dominion  to  tbe  Parliament,  to  w'hich  (according  to  the 
59th  section  of  the  statute)  the  cause  assigned  for  the  removal  of  a 
Lieutenant-Governor  must  be  communicated.’  ” 

Before' proceeding  to  a statement  of  the  principles  which 
ought  to  govern  a Lieutenant  Governor  in  (a)  assenting 
to  Bills,  or  (b)  withholding  assent  to  Bills,  or  (c)  reserving 
Bills  for  the  signification  of  the  Governor  GeneraFs  pleas- 
ure, it  may  be  noted  that  there  are  many  authoritative 
references  to  the  capacity  of  a Lieutenant-Governor  as  a 
Dominion  officer.  In  addition  to  the  numerous  judicial 
references  to  his  capcaity  as  a Dominion  officer  (to  be  found 
in  the  extracts  set  out  in  Appendix  ‘‘  A ” to  this  memo- 
randum), there  are  the  following: 

Order  in  Council  of  June  25,  1879,  approving  Re- 
port of  the  Minister  of  Justice.  (Dom.-Prov.  Leg. 
1867-1895,  p.  1204) ; 

Order  in  Council  of  November  29,  1882.  (Dom. 
Prov.  Leg.  1867-1895,  pp.  77-78) ; 

Letters  from  Sir  John  Macdonald  to  Honourable 
J.  C.  Aikins,  July  28,  1884;  to  Lieutenant-Governor 
Angers,  September  18,  September  22,  1888.  (Corr.  Sir 
John  Macdonald,  1840-1891,  by  Sir  Joseph  Pope,  pp. 
315,  423,  425). 

Todd^s  Parliamentary  Government  in  the  British 
Colonies,  2nd  ed.,  p.  517; 

Honourable  Edward  Blake’s  argument  in  the  Par- 
doning Power  Case  in  Ontario  Court  of  Appeal ; 
quoted  in  Lefroy’s  Canada’s  Federal  System,  pp. 
26-27. 


7.  Principles  First,  OS  to  assenting,  or  withholding  assent, 
governing  assent Confederation  the  Lieuten- 

ass^t^^o°Bills,  ant-Governors  in  the  Provinces  of  Quebec 
and  Ontario,  while  they  have  occasionally 
reserved  Bills  for  the  consideration  of  the 
Governor  General,  have  never  “ withheld  ” 
the  assent  of  the  Crown  to  any  Bill  passed  by  the  House 
or  Houses  of  the  Provincial  Legislature.  In  other  Prov- 


or  reserving 
Bills: 
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inces  of  the  Dominion  it  has  been  different.  In  Nova 
Scotia  Lieutenant-Governor  Archibald  did  on  several 
occasions  in  the  years  1874-1883  withhold  his  assent  to 
Bills.  In  New  Brunswick  the  same  course  was  taken  by 
Lieutenant-Governor  L.  A.  Wilmot  in  1870,  1871  and  1872; 
by  Lieutenant-Governor  Tilley  in  1875  and  1877;  and  by 
Lieutenant-Governor  R.  D.  Wilmot  in  1882.  (Todd’s  Par- 
liamentary Government  in  the  British  Colonies,  2nd  ed., 
p.  586). 

By  constitutional  analogy  it  may  be  assumed  that  Ideu- 
tenant-Governors  are  not  at  liberty  to  withhold  the  royal 
assent  to  Bills  which  have  passed  the  legislative  chambers 
— inasmuch  as  the  power  of  veto  by  the  Crown  is  now  prac- 
tically obsolete  in  the  mother  country.  Once  a Bill  has 
passed  the  legislative  body  by  ministerial  consent  or  acqui- 
escence, it  must  ordinarily  receive  the  royal  sanction.  The 
act  of  a Lieutenant-Governor  in  withholding  the  assent  of 
the  Crown  to  a Bill  which  had  been  passed  by  the  legislative 
chambers — wherein  a responsible  Minister  should  be  able  to 
exercise  a constitutional  influence  in  the  control  of  legisla- 
tion— would  be  a diflflcult  and  delicate  proceeding.  It  is  one 
that  must  obviously  be  advised  by  some  Minister  who  is  in 
a position  to  become  responsible  for  the  same.  If  a Lieu- 
tenant-Governor should  for  any  reason  deem  it  imperative 
upon  him  to  take  such  a course,  and  his  Minister  should 
not  concur  therein,  he  must  be  prepared  to  accept  their 
resignation,  and  be  able  to  form  a new  ministry  by  whom 
the  Act  proposed  could  be  constitutionally  advised  and 
justified  to  the  legislative  chambers.  Todd’s  Parliament- 
ary Government  in  the  British  Colonies,  2nd  ed.,  pp.  518, 
586,  587). 

These  principles  are  in  accordance  with  those  which 
have,  from  time  to  time,  been  affirmed  by  the  Dominion 
Government.  In  a report  approved  by  Order  in  Council 
of  29th  August,  1873,  Sir  John  Macdonald,  in  expressing 
the  opinion  that  certain  Provincial  Acts  were  within  the 
competence  of  the  Provincial  Legislature  and  ought  to  have 
been  assented  to  by  the  Lieutenant-Governor,  said: 

“ Under  the  s>'stem  of  Government  that  obtains  in  England  as  well 
as  in  the  Dominion  and  its  several  Provinces,  it  is  the  duty  of  the 
advisers  of  the  executive  to  recommend  every  measure  that  has  passed 
the  legislature  for  the  executive  asvsent.  . . The  Ministers  of  the 
Governor  General  and  of  the  Lieutenant-Governor  are  alike  bound  to 
oppose  in  the  legislature,  measures  of  which  they  disapprove,  and  if, 
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notwithstanding,  such  a measure  be  carried,  the  ministry  should  either 
resign  or  accept  the  decision  of  the  legislature,  and  advise  the  passage  of 
the  bill.  It  then  rests  with  the  Governor  General  or  the  Lieutenant-Gov- 
ernor, as  the  case  may  be,  to  consider  whether  the  Act  conflicts  with  his 
instructions  or  his  duty  as  an  Imperial  or  Dominion  officer — and  if  it 
does  so  conflict,  he  is  bound  to  reserve  it,  whatever  the  advice  tendered 
to  him  may  be;  but  if  not  he  will  doubtless  feel  it  his  duty  to  give  his 
assent,  in  accordance  with  advice  to  that  effect,  which  it  was  the  duty  of 
his  Ministers  to  giv^e.  (Dom.-Prov.  Leg.  1867-1895,  pp,  104-105). 

In  a report  approved  by  Order  of  the  Governor  General 
in  Council  the  25th  October,  1876,  the  Honourable  Edward 
Blake  said : 

“ It  appears  to  the  undersigned  that  as  a general  rule  the  Lieutenant- 
Governor  should  himself  act  with  the  advice  of  Ministers  upon  the  ques- 
tion of  assent.  To  this  rule  there  will  no  doubt  be,  from  time  to  time, 
exceptions.  (Dom.-Prov.  Leg.  1867-1895,  p.  816.) 

Further  in  an  Order  of  the  Governor  General  in  Coun- 
cil, dated  November  29,  1882,  copies  of  which  were  com- 
municated to  the  Lieutenant-Governors  of  the  various 
Provinces,  it  was  stated: 

“ Now  in  England  the  ministry  of  the  day  must  of  necessity  have 
the  confidence  of  the  majority  in  the  popular  branch  of  the  legislature, 
and,  therefore,  they  generally  control  or  rather  direct  current  legislation. 
Should,  however,  any  Bill  be  passed,  notwithstanding  their  opposition  or 
adverse  opinion,  they  cannot  advise  its  rejection  by  the  Sovereign.  The 
power  of  veto  by  the  Crown  is  now  admitted  to  be  obsolete  and  prac- 
tically non-existent.  The  expression  “ Le  Roi  ou  la  Reine  s’avisera,” 
has  not  been  heard  in  the  British  Parliament  since  1707  in  the  Reign  of 
Queen  Anne,  and  will  in  all  probability  never  be  heard  again.  The  Min- 
isters in  such  a case,  if  they  decline  to  accept  the  responsibility  of  sub- 
mitting the  bill  for  the  royal  assent,  must  resign  and  leave  to  others  the 
duty  of  doing  so.  If,  notwithstanding  their  adverse  opinion  they  do  not 
think  the  measure  such  as  to  call  for  their  resignation,  they  must  submit 
to  the  will  of  Parliament  and  advise  the  Sovereign  to  give  the  royal 
assent  to  it.”  (Dom.-Prov.  Leg.  1867-1895,  p.  78.) 

This  reasoning  clearly  proceeds  upon  the  theory  that  the 
Lieutenant-Governors  should  occupy  towards  their  execu- 
tive council  and  towards  their  local  legislature,  the  identical 
relation  occupied  by  the  Governor  General  in  Council  and 
by  the  King  in  the  United  Kingdom  towards  their  several 
Privy  Councils  and  Parliaments. 

Secondly,  as  to  reserving  Bills:  Since  Confederation,  as 
appears  from  the  table  of  reserved  Bills  contained  in 
Dominion-Provincial  Legislation,  1867-1895,  pp.  1336-1347, 
and  in  Provincial  Legislation,  1896-1920,  p.  849  (and  set 
out  in  Appendix  '‘B”  to  this  memorandum),  fifty-five  bills 
have  been  reserved  by  the  Lieutenant-Governors  of  the 
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Provinces  for  the  signification  of  the  Governor  General’s 
pleasure.  Of  this  number,  three  were  Ontario  Bills;  four 
Quebec,  eleven  New  Brunswick,  twenty  Manitoba;  nine 
British  Columbia,  and  eight  Prince  Edward  Island. 

It  thus  appears  that  the  Lieutenant-Governors,  as 
Dominion  officers,  have  repeatecily  assumed  the  responsi- 
bility of  reserving,  for  the  consideration  of  the  Governor 
General,  Bills  which  appeared  to  them  to  contain  doubtful 
or  objectionable  provisions. 

The  Dominion  Government  have  held  it  to  be  at  variance 
with  the  principles  of  constitutional  government  for  a 
Lieutenant-Governor  to  reserve  a Bill  for  the  pleasure  of 
the  Governor  General  which  is  “ entirely  wdthin  the  legis- 
lative authority  of  the  Provincial  Legislature,  and  in  which 
no  Dominion  or  Imperial  interests  are  involved.”  (Dom.- 
Prov.  Leg.  1867-1895,  p.  1201.) 

In  a report  approved  by  Order  in  Council  of  the  29th 
August,  1873,  dealing  with  certain  reserved  Bills,  Sir  John 
Macdonald  said: 

“The  provision  in  the  British  North  America  Act,  of  1867,  that  your 
Excellency  may  reserve  a Bill  for  the  signification  of  Her  Majesty’s 
pleasure,  was  solely  made  with  the  view  to  protection  of  Imperial  interests 
and  the  maintenance  of  Imperial  policy;  and  in  case  your  Excellency 
should  exercise  the  power  of  reservation  conferred  upon  you,  you  would 
do  so  in  your  capacity  as  an  Imi)erial  officer  and  under  the  Royal  Instruc- 
tions. So,  in  any  Province  the  Lieutenant-Governor  should  reserve  a Bill 
in  his  capacity  as  an  officer  of  the  Dominion  and  under  instructions  jrom 
the  Governor  General." 

With  regard  to  the  particular  Bills  under  consideration. 
Sir  John  Macdonald  expressed  the  opinion  that  the 
Lieutenant-Governor  ought  not  to  have  reserved  them  for 
your  Excellency’s  assent  as  he  had  no  instructions  from  the 
Governor  General  in  any  way  affecting  these  Bills.”  Sir 
John,  accordingly,  recommended  that  the  course  usually 
adopted  with  reference  to  local  Bills  reserved  for  the 
signification  of  the  Governor  General’s  pleasure  which 
should  not  have  been  reserved,  should  be  followed,  namely, 
that  no  action  should  be  taken  thereon.  (Dom.-Prov.  Leg. 
1867-1895,  pp.  104,  105.) 

The  foregoing  statement  of  principles  was  reaffirmed  in 
a report  prepared  by  Mr.  Z.  A.  Lash,  Deputy  Minister  of 
Justice,  and  concurred  in  by  the  Honourable  James  Mc- 
Donald, Minister  of  Justice,  approved  by  Order  in  Council 
of  June  25,  1879.  (Dom.-Prov.  Leg.  1867-1895,  pp.  1204- 
1205.) 
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A like  statement  of  principles  was  set  forth  in  Order  in 
Council  of  November  29,  1882,  copies  of  which  were  trans- 
mitted to  the  Lieutenant-Governors  of  the  various  Prov- 
inces. An  extract  from  this  report  has  already  been  quoted 
above,  but  the  full  text  is  of  such  special  interest  in  the 
consideration  of  this  topic  as  to  be  worthy  of  being  quoted: 

“ Tlic  Committee  in  Council  deem  it  their  duty  to  call  the  attention 
of  Your  Excellency  to  the  fact  that  in  several  provinces,  bills  passed  by 
the  legislature  have  been  reserved  for  the  Governor  General’s  assent  by 
their  Lieutenant-Governors  on  the  advice  of  their  Ministers. 

‘‘  This  practice  is  at  variance  with  those  principles  of  constitutional 
government  which  obtain  in  England,  and  should  be  carried  out  in  Canada 
and  its  provinces. 

As  the  relations  between  the  Governor  General  and  his  lesponsible 
advisers,  as  well  as  his  position  as  an  imperial  officer,  are  similar  to  the 
relations  of  a Lieutenant-Governor  with  his  ministers  and  his  position 
as  a Dominion  officer,  it  is  only  necessary  to  define  the  duties  and  respon- 
sibilities of  the  former  in  order  to  ascertain  those  of  a Lieutenant- 
Governor.  Now  it  is  clear  that  since  the  concession  of  responsible  gov'em- 
mont  to  the  colonies,  the  advisers  of  the  Governor  General  hold  the 
same  position  with  regard  to  him.  as  the  imperial  ministry  does  with 
respect  to  Her  Majesty.  They  have  the  same  powers  and  duties  and 
responsibilities.  They  ought  not  to  have,  and  of  right  have  not,  any 
greater  authority  with  respect  to  the  legislation  of  the  Canadian  Parlia- 
ment, than  the  Queen's  Ministers  have  over  the  legislative  action  of  the 
Imperial  Legislature. 

Now  in  England  the  ministry  of  the  day  must  of  necessity  have  the 
confidence  of  the  majority  in  the  popular  branch  of  the  legislature,  and 
therefore  they  generally  control,  or  rather  direct,  current  legislation. 

Should,  however,  any  bill  be  pasised  notwithstanding  their  opposition 
or  adverse  opinion,  they  cannot  advise  its  rejection  by  the  sovereign. 

The  power  of  veto  by  the  Crown  is  now  admitted  to  be  obsolete 
and  practically  non-existent.  The  expression  ‘ Le  Roi  ou  la  Reine 
s’avisera,’  has  not  been  heard  in  the  British  Parliament  since  1707,  in 
the  reign  of  Queen  Anne,  and  will  in  all  probability  never  be  heard  again. 
The  ministers  in  such  a case,  if  they  decline  to  accept  the  responsibility 
of  submitting  the  bill  for  the  ro3al  assent,  must  resign  and  leave  to 
others  the  duty  of  doing  vso. 

If,  notwithstanding  their  adverse  opinion  they  do  not  think  the 
mea.siire  .such  as  to  call  for  their  resignation,  they  must  submit  to  the 
will  of  Parliament  and  advi.se  the  sovereign  to  give  the  royal  assent  to  it. 

Under  the  same  circum.stances  your  Excellency’s  advisers  must  pursue 
the  same  course. 

The  right  of  reserving  bills  for  the  royal  assent,  conferred  by  the 
British  North  America  Act  was  not  given  for  the  purpose  of  increasing 
the  power  of  the  Canadian  ministers,  or  enabling  them  to  evade  the 
constitutional  duty  above  referred  to. 

This  power  was  given  to  the  Governor  General  as  an  imperial  officer 
and  for  the  protection  of  imperial  interests.  It  arises  from  our  po,«ition 
as  a dependency  of  the  empire,  and  to  prevent  legislation  which  in  the 
opinion  of  the  Imperial  Government  is  opposed  to  the  welfare  of  the 
empire  or  its  policy. 

For  the  exercise  of  this  power  the  Governor  General,  with  or  without 
instructions  from  Her  Majesty’s  Government,  is  responsible  only  to  the 
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Briti.'li  ('.in  orniiK'Tit  :inil  Parlianirnf . and  sliould  tho  Canadian  Covom- 
nutd  or  Parliannnf  dorni  at  any  time  that  I ho  powor  has  hoi'n  oxorcisod 
op|)rossi\ rly,  iinproporly.  or  without  diu'  r('^ard  to  tho  int('rosts  of  t)io 
Dominion,  thrir  oidy  oonr^’  i-^  to  appi'al  to  tin'  ('rown  and  o\ontnally  to 
tho  Jiriti.'h  rarlianiont  for  rodrosis. 

As  has  alroady  boon  statid.  the  samo  piinoiph's  and  roasons  apjily, 
}uul(itl<  tniiftnidls,  to  jirovinoial  ‘mvi'rnnnmts  and  h'sislatnros. 

Tho  Liontonant-( lovi'rnor  is  not  warranti'd  in  rosorvinj;  any  inoasnro 
for  tho  as-^iMit  of  thi'  (Jovornor  (Jonoral  on  tho  advici'  of  his  ministors. 
lie  siionld  do  so  in  his  caiiaoity  of  a Dominion-  officer  only,  and  on 
instrnotions  from  tlio  (Jovc'rnor  Conoral.  It  is  only  in  a caso  of  oxtromo 
nocos-sity  that  a Lionti'iiant-Clovornor  should,  without  such  instrnotions 
oxoroiso  his  disorotion  as  a Dominion  otlioor  in  roscrvinf2:  a bill.  In  fact, 
with  facility  of  communication  between  the  Dominion  and  Provincial 
governments  such  a necessity  can  seldom  if  over  arise. 

If  this  minute  bo  concnrrc'd  in  by  your  Excellency,  the  committee 
recommend  that  it  bo  transmitted  to  the  Lientonant-Govoniors  of  the 
several  province's  of  the  Dominion  for  their  instruction  and  guidance.”: 
Dom.-Prov.  L('gn.  18G7-1S95,  i>p.  77-78. 

The  principles  stated  above  concerning  the  circiiinstances 
under  which  the  Lieutenant-Governor  would  be  justified 
in  withholding  the  royal  assent  to  a bill,  or  reserving  a bill 
for  the  signification  of  the  Governor  General’s  pleasure, 
have  not  gained  general  acceptance.  For  instance.  Pro- 
fessor A.  Berriedale  Keith  in  “ Responsible  Government 
in  the  Dominions,”  revised  2nd  ed.,  Vol.  1,  p.  564,  said: 

“ The  modern  usage  is  certainly  the  completion  of  legislation  and 
then  disallowance,  but  there  is  no  reason  to  suppose  that  either  reserva- 
tion or  refusal  of  as,sent  is  ob.solete,  still  less  is  there  ground  to  accept 
either  the  dictum  of  Sir  J.  Macdonald  that  a Lieutenant-Governor  should 
never  refuse  as.sent  on  minister’s  advice  or  Mr.  Todd’s  conclusion  that 
he  should  only  refuse  assent,  if  at  all,  on  that  advice.  If  the  Ministers 
find  that  an  enactment  is  mistaken,  they  can  quite  properly  take  the 
responsibility  of  telling  the  Lieutenant-Governor  so,  and  facing  Parlia- 
ment 'on  the  issue;  on  the  other  hand,  if  the  Legislature  is  about  to  pass 
im  unwise  Bill  offending  Imperial  or  Dominion  interests  vitall.v,  the 
Dominion  Government  would  be  lacking  in  a vsen.se  of  duty  if  it  did  not 
forbid  assent,  if  the  matter  were  such  that  enactment  might  revsult  in 
irreparable  injury,  for  it  must  be  remembered  that  an  Act  cca.ses  to  be 
valid  from  the  date  of  di.^allowance  (Wilson  v.  lO.squimault  & Xanaimo 
R.  Co.  (1922)  1 A.C.  202),  but  the  validity  of  matters  already  done  under 
it  is  not  thereby  affected. ” 


8.  Is  the  Power  xhc  British  North  America  Act,  1867,  by 
of  the  Lieutenant provides,  in  effect,  that 

reserve  Bills  Governor  General  may,  according  to  his 

still  a subsistingdi^^cretion,  withhold  the  royal  assent  to  a bill 
Power?:  (|,jiy  passed  by  the  Houses  of  the  Dominion 

Parliament  and  reserve  the  same  for  the 
signification  of  the  Sovereign’s  pleasure,  and  that  any  Bills 
so  reserved  for  the  signification  of  the  royal  pleasure  lapses 
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jiilcss  within  two  years  from  the  day  on  whicli  it  was 
presented  to  the  Governor  General  for  the  royal  assent 
the  ( lovernor  General,  by  sj)eeeh  or  message  to  each  of 
the  Houses  of  the  Dominion  Parliament,  or  by  a proclama- 
tion, signifies  that  the  Bill  has  received  the  royal  assent. 
The  said  section  reads  as  follows: 

“5.5.  AVlioro  a Hill  pa.v^cd  by  tli('  irousc-.'S  of  llio  P:trr  njn^'Pt  is  i rc- 
sontcal  to  tlu'  (Jo\’f'rnor  (Icaicral  for  tho  (^lU’on’s  As.'('nt,  ho  shall  ilrclaro, 
acoordiiiii  to  his  Di.scn'Uon,  hut  .suhjoot  to  tho  Provisiou.s  of  O.is 
and  to  II(>r  Majosty’s  Inst niotions,  oithor  that  ho  as-sent-s  thoro^o  iii  tho 
Quof'ii’s  nanio,  or  that  Ik*  withholds  tho  Queon’s  as.sont,  or  that  ho*  n .s(  rood 
tho  Ihll  for  I ho  Sifjn^itioation  of  tho  Quoon’s  Ploasuro.” 

“57.  A Pill  ro.sorvod  for  tho  Signification  of  tho  Quoon’s  Phasurc 
shall  not  havo  any  Forco  unlo.«s  and  until  within  Two  Yoars  frorii  the 
Day  on  which  it  was  i)r('S('ntofl  to  tho  Govornor  G('noral  for  iho  Quoon’s 
Assont,  tho  Govornor  G('noral  sifrnitios,  by  Spooch  or  M('ssay:o  to  each 
of  tho  Houses  of  tho  I^u•liamont  or  by  Proclamation,  that  it  iia^  received 
tlio  Assont  of  tho  Quoon  in  Council. 

An  Entry  of  ovory  .'<uch  Spooch,  Message,  or  Proclamation  .diall  be 
made  in  the  Journal  of  ('ach  House,  and  a Duj)licate  thereof  duly  attested 
shall  be  delivered  to  tho  jjroper  Office  to  be  kept  among  the  Records 
of  Canada.” 

By  section  90  of  the  British  North  America  Act,  1867, 
the  provisions  of  sections  55  and  57,  inter  alia,  are  made 
applicable  “ to  the  Legislatures  of  the  several  Provinces 
as  it  those  provisions  were  here  re-enacted  and  made 
applicable  in  terms  to  the  respective  Provinces  and  the 
Legislatures  thereof,  with  the  substitution  of  the  Lieu- 
tenant-Governor of  the  Province  for  the  Governor  General, 
of  the  Govornor  General  for  the  Queen  and  for  a Secretary 
of  State,  of  one  year  for  two  years,  and  of  the  Province  for 
Canada.” 

Making  the  substitutions  so  directed,  sections  55  and  57, 
in  their  application  to  provincial  proceedings  should,  it 
seems,  read  as  follows: 

“55.  Whore  a Pill  passed  by  the  House  or  Houses  of  the  Legislature 
is  pr'^'.senfed  to  the  Lieutenant-Governor  of  the  Province  for  the  Governor 
General’s  Assent,  lie  shall  declare,  according  to  his  Di.scretion,  but  subject 
to  the  Provisions  of  this  Act  and  to  the  Governor  General’s  Instructions, 
either  that  he  assents  thereto  in  the  Governor  General’s  Name,  or  that 
he  withhold':  the  Governor  Ch'neral’s  yXssent,  or  that  he  re.serves  the 
Pill  for  the  Signification  of  the  Governor  General’s  Plea.sure.” 

“ ,57.  \ Ibll  reserved  for  the  Signification  of  the  Governor  General’s 
Pleasure  shall  not  have  any  Force  unless  and  until  within  One  Year  from 
the  Day  on  which  it  was  presented  to  the  Lieutenant-Governor  for  the 
Governor  General’s  As.sent,  the  Lieutenant  Governor  signifies,  by  Speech 
or  Me.'j.'^age  to  the  House,  or,  if  more  than  one,  to  each  of  the  Houses  of 
the  Legislature  or  by  Proclamation,  that  it  has  received  the  .\s.sent  of  the 
Governor  General  in  Council. 


- '■■i? 
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All  Entry  of  every  .'^iich  Speecli,  Message,  or  Proclamation  shall  be 
made  in  the  Journal  of  the  Hoine.  or  of  each  House,  if  more  than  one, 
and  a DuiJicate  thert'of  duly  attested  shall  be  deliv('r('d  to  the  i)roi)er 
Oflicer  to  be  kejd  anioiij;  the  Pecords  of  the  Province.’’ 

The  ]:)lain  effect  of  these  sections  is  to  vest  in  the  Lieu- 
tenant-Governor of  the  Province  i)ower,  in  relation  to  a 
Pill  presented  to  him  for  assent,  to  declare  “according  to 
his  discretion,  but  subject  to  the  i)rovisions  of  tins  Act  and 
the  Governor  Generabs  Instructions,”  inter  alia,  “ that  he 
reserves  the  Bill  for  the  signification  of  the  Governor 
General’s  pleasure  and  to  ])rovide  that  a Bill  so  reserved 
shall  not  have  any  force  unless  and  until  within  one  year 
from  the  day  on  which  it  was  presented  to  the  Lieutenant- 
Governor  for  assent,  the  latter  signifies  by  speech  or  mes- 
sage to  the  House  or  Houses  of  the  Legislature,  or  by 
proclamation,  that  it  has  received  the  assent  of  the  Gov- 
ernor General  in  Council. 

The  Imperial  Conference  of  1926  declared,  in  relation 
to  the  United  Kingdom  and  the  Dominions,  that, 

“They  are  autonomous  communities  within  the  British  Emj)ire,  equal 
in  status,  in  no  way  subordinate  one  to  another  in  any  asi)ect  of  their 
domestic  or  external  affairs,  thou^rh  united  by  a common  alleijiance  to 
the  Crown,  and  free^v  associated  as  members  of  the  British  Commonwealth 
of  Nations.” 

The  Conference  recognized,  however,  that  existing  ad- 
ministrative, legislative  and  judicial  forms  were  not  wholly 
in  accord  with  the  position  so  described.  To  carry  into 
detail  the  principle  of  the  declaration  above  cpioted,  a 
Conference  of  experts  (convened  on  the  recommendation 
of  the  Imperial  Conference  of  1926)  reported  in  1929.  The 
Report  is  entitled:  “Report  of  the  Conference  on  the 
Operation  of  Dominion  Legislation  and  ^Merchant  Shipping 
Legislation,  1929,”  and  with  minor  changes  (not  material 
to  the  present  discussion),  the  recommendations  set  out 
in  the  said  Report  were  approved  by  the  Imperial  Con- 
ference of  1930,  and  cidminated,  so  far  as  legal  changes 
are  concerned,  in  the  enactment  of  the  Statute  of  West- 
minster, 1931. 

To  the  rliscretionary  power  conferred  on  the  Governor 
General  by  section  ob  of  tin'  British  North  Amcaica  Act 
of  reserving  a bill  duly  ])ass(Hl  by  the  Hoiis(\s  of  tlu'  Par- 
liament of  Canada  in  order  that  His  Haj(‘sty's  pleasure 
(signified  und('r  s(‘c.  37  of  the  British  Noi’th  Anu'rica  Act 
on  the  advice  of  His  Imi)erial  Ministry)  may  be  taken 
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thereon,  the  recommendations  set  out  in  paragraphs  32 
and  36  of  the  Report  of  the  Conference  on  the  Operation 
of  Dominion  Legislation  and  Merchant  Shipping  Legis- 
lation, 1929,  and  approved  by  the  Imperial  Conference  of 
1930  (see  Summary  of  Proceedings,  p.  18)  are  applicable. 
These  recommendations  read  as  follows: 

“ 32.  Ai^plying  the  prin(  iple.s  laid  down  in  the  Imperial  Conference 
Report  of  1926,  it  is  established,  first,  that  the  i>owcr  of  discretionary 
reservation,  if  exercised  at  all,  can  only  be  exercised  in  accordance  with 
the  constitutional  practice  of  the  Dominion  governing  the  exercise  of  the 
ixiwers  of  the  Governor  General;  secondly,  that  His  Majesty’s  Govern- 
ment in  the 'United  Kingdom  will  not  advise  His  Majesty  the  King  to 
give  the  Governor  General  any  instructions  to  reserve  Bills  presented  to 
him  for  assent,  and  thirdly,  as  ri'gards  the  signification  of  the  King’s 
Iileasure  concerning  a reserved  Bill,  that  it  would  not  be  in  accordance 
w'ith  constitutional  practice  for  advice  to  be  tendered  to  His  Majesty 
by  His  Majesty’s  Government  in  the  United  Kingdom  against  the  views 
of  the  Government  of  the  Dominion  concerned.” 

“ 36.  As  regards  Dominions  that  need  the  co-operation  of  the  Par- 
liament of  the  United  Kingdom  in  order  to  amend  the  provisions  in  their 
Constitutions  relating  to  reservation,  we  desire  to  place  on  record  our 
opinion  that  it  wmuld  be  in  accordance  with  constitutional  practice  that 
if  so  requested  by  the  Dominion  concerned  the  Government  of  the  United 
Kingdom  should  ask  Parliament  to  pass  the  necessary  legislation.” 

No  request  has  ever  been  made  by  Canada  to  the  Gov- 
ernment of  the  United  Kingdom  for  the  enactment  by  the 
Parliament  of  the  United  Kingdom  of  the  necessary  legis- 
lation to  repeal  the  provisions  of  the  British  North  America 
Act  relating  to  reservation  of  bills  passed  by  the  Houses  of 
the  Parliament  of  Canada;  and,  indeed,  the  recommenda- 
tions of  the  O.D.L.  Conference  strictly  rendered  unneces- 
sary any  amendment  of  the  British  North  America  Act. 
All  that  those  recommendations,  in  substance,  really  in- 
volved was  recognition  of  the  fact  that  the  Governor  Gen- 
eral’s power  of  discretionary  reservation  can  be  exercised, 
if  at  all,  only  upon  the  advice  of  His  Majesty’s  Canadian 
Ministry,  and  that,  as  regards  the  signification  of  the  King’s 
pk'asure  concerning  a reserved  Bill,  the  right  to  advise 
His  Maj(‘sty  had  been  transferred  from  His  Majesty’s 
Minist('rs  at  Westminster  to  His  Majesty’s  Ministers  at 
Ottawa:  that  is  all.  The  existing  position,  so  far  as  regards 
tli(‘  light  ot  ri'siM'vat ion  so  pi'ovided  by  tin*  Ih'itish  Nortti 
.\nu‘riea  Act,  is,  t honh'oi'o,  defiiuMl  by  tlu'  ri'CoinnKMidat ions 
s('t  out  in  i^taragraph  ‘•V2  ol  tlu'  Ib'j'iort  ot  th(‘  ( ).  D.  b.  f on- 
f(‘r(*iie(',  1929,  abov(‘  quoted,  which,  as  ah'('ady  stati'd.  was 
forinallv  ap])rov(‘d  by  the  Inipc'rial  ( \)iif('r('nce  ot  1930.  As 
tlu'  j)rincipl('s  (Miunciat ('d  in  that  ])aragra])h  rank  in('r“ly  as 
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conventions  of  the  Constitution,  it  follows  that  the  power 
of  reservation  of  bills  of  the  Dominion  Parliament  is  still 
legally  intact,  and  that,  from  a constitutional  point  of  view, 
all  that  can  be  said  is  that  the  power  has  become  con- 
ventionally obsolete. 

It  is  probable  that  the  Government  of  the  Province  of 
Alberta  will  challenge  the  existence  of  the  Lieutenant- 
Governor’s  power  of  reservation  of  bills  passed  by  the  > 
Legislative  Assembly  of  the  Province  on  grounds  similar  to 
those  upon  which  that  Government  has,  in  fact,  challenged 
the  existence  of  the  power  of  the  Governor  General-in- 
Council  to  disallow  provincial  legislation,  namely,  that 
because  the  Governor  General’s  power  of  reservation  can 
no  longer  be  constitutionally  exercised  in  respect  of  bills 
passed  by  the  Houses  of  Parliament  of  Canada,  it  follows, 
as  a conseciuence,  that  the  Lieutenant-Governor’s  power  of 
reservation  of  bills  passed  by  the  Legislative  Assembly  of  the 
Province  can  no  longer  be  constitutionally  exercised.  This 
reasoning  involves,  it  is  submitted,  a glaring  no}i  scqiiitur, 
and  is  demonstrably  unsound  for  the  following  reasons, 
namely: 

1.  The  Governor  General’s  ])ower  of  reserving  lulls  ])assed 
by  the  Houses  of  Parliament  of  Canada  for  the  signification 
of  the  pleasure  of  His  Majesty  in  Council  has  fallen  into 
disuse  Old}"  through  the  emergence  and  operation  of  con- 
stitutional conventions.  These  conventions  consisting  (as 
they  do)  merely  of  maxims  or  practices  which,  though  they 
regulate  the  ordinary  conduct  of  the  (’rown,  of  Ministers  or 
other  ])ersons  under  the  ('’onstitution,  are  not  in  reality 
laws  at  all,  since  they  are  not  enforced  oi‘  recognized  by  the 
courts,  but  are  only  a body  of  constitutional  or  political 
ethics:  Dicey’s  Law  of  the  Constitution,  8th  ed.,  pp.  423. 
424.  420,  431. 

The  conventions  which  have  emerged  from  the  approval 
by  the  lm|)('rial  (’onference  of  1930  of  the  recommendations 
set  out  in  the  re]M)rt  of  tlu'  O.  D.  L.  Confercmce  of  1020, 
affect  th('  ])osition  of  the  Dominion  only  as  a unity  vfs-a-vi^ 
the  United  Kingdom.  In  (Uher  words,  they  afh'ct  o?dy  the 
inter-imperial  lulations  of  the  Dominion:  th(\v  hav('  no 
apidication  what('V('r  to  the  int('rnal  (»)’  Dominion-Pro- 
vincial relations.  The  Tiuj'X'rial  CoidlacMicc'  is  mei'cdy  a con- 
sultative', not  a legi--lal ive,  bodv.  It  has  no  authority,  and 
never  has  ]U’of('^seel  tt)  ('xe'redsi'  any  authnrity,  to  alter  or 
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modify  the  internal  relations  and  adjustments  of  legislative 
power  existing  under  the  British  North  America  Act,  1867, 
between  the  Dominion  Government  on  the  one  hand,  and 
the  Provinces  on  the  other.  Nor  has  the  Dominion  Gov- 
ernment itself  considered  that  it  had  any  authority  to  con- 
sent to  or  to  bring  about  constitutional  changes  which  would 
affect  the  position  of  the  Provinces  under  the  British  North 
America  Act  without  previous  consultation.  Of  these  facts 
striking  evidence  is  afforded  by  the  Report  of  the  Imperial 
Conference  of  1930,  pp.  17-18,  where  it  is  recorded  that 
owing  to  certain  representations  which  had  been  received  by 
the  Government  of  Canada  from  the  Canadian  Provinces, 
it  was  necessary  to  provide  an  opportunity  for  the  Canadian 
Government  to  take  such  action  as  might  be  appropriate  to 
enable  the  Provinces  to  present  their  views,  and  further  to 
provide  for  the  extension  of  the  sections  of  the  proposed 
Statute  of  Westminster  to  Canada,  or  for  the  exclusion  of 
Canada  from  their  operation,  after  the  Provinces  had  been 
consulted;  and  by  the  proceedings  of  tlie  Dominion-Pro- 
vincial Conference  held  in  Ottawa  in  April,  1931,  which 
resulted  in  the  Dominion  and  Provincial  representatives 
unanimously  agrec'ing  upon  the  terms  of  a section  to  be 
inserted  in  the  proposed  Statute  of  Westminster. 


1 1.  The  Statute  of  Westminster,  1931,  provides  by 
sections  2 and  7 as  follows: 

“2.  (1)  Tlic  Colonial  Laws  Validity  Act.  1865,  shall  not  apply  to 
any  law  made  after  the  commencement  of  this  Act  by  the  Parliament 
of  a Dominion. 

(2)  No  law  and  no  provision  of  any  law  made  after  the  commence- 
ment of  this  Act  by  the  Parliament  of  a Dominion  shall  be  void  or  in- 
oi)erativ('  on  the  f^round  that  it  is  rei)n<:nant  to  the  law  of  England,  or  to 
the  i)rovisiohs  of  any  existing  or  future  Act  of  Parliament  of  the  Thiited 
Kingdom,  or  to  any  order,  rule  or  n’gulation  made  under  any  such  Act, 
and  tlif>  powers  of  the  Parliament  of  a I^ominion  shall  include  the  rower 
to  repeal  or  amend  any  such  Act,  order,  rule  or  regulation  in  so  far  as 
the  same  is  part  of  the  law  of  the  Dominoin. 


7.  (1)  Nothing  in  this  Act  shall  be  deemed  to  apply  to  the  repeal, 
amendment  or  alteratieen  of  the  Prilish  North  Amerie-a  Acts,  1867  to 
1030.  or  any  orele  r.  rule  or  fegulatie)n  maele  thereundem. 

(2)  The'  ))io\isions  of  s('e'tif)n  two  of  this  .Ae-t  shall  extenel  ta  laws 
maeh'  by  any  of  the  Provinces  of  f'anaela  anel  to  the  ])Owe  rs  of  h'gislat ure  s 
of  sue  h Pro\  inea  s. 

CD  Thr  powf  i-^  , l.y  lliis  Al  l upon  llio  I’arli.iinont  of  Canada 

or  upon  ll.o  I.  rid  , Inns  of  llu  I'roviru-os  di-.ll  lir  real ri.u rd  lo  tlu  , nafl- 
nu  nt  of  laws  in  v.  lalion  lo  iiiallrrs  williiii  Iho  romi.oUniT  of  llio  I'arlia- 
nu  nl  of  Cana.h  or  of  any  of  tl.u  I.  y.slalulTs  of  tho  I’rov.ncTS 
re  s| M ct i\a  ly.” 
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Said  section  2,  if  it  had  stood  absolutely  and  unqualified, 
would  have  had  the  effect  of  vesting  in  the  Parliament  of 
Canada  alone  the  power  to  repeal  or  amend  the  British 
North  America  Acts,  1867  to  1930.  Howevei  the  Con- 
ference on  the  Operation  of  Dominion  Legislation  and 
Merchant  Shipping  Legislation,  1929,  by  which  the  draft 
sections  of  the  proposed  Statute  of  Westminster  w’^ere 
prepared,  recognized  the  desirability  of  making  it  clear 
that  the  proposed  Act  of  the  Parliament  of  the  United 
Kingdom  would  effect  no  change  in  the  existing  position 
in  this  respect,  and  recommended  the  inclusion  in  the  said 
Act  of  the  following  draft  section: 

Nothing  in  this  Act  shall  be  deemed  to  confer  any  power  to  repeal 
or  alter  the  constitution  Acts  of  the  Dominion  of  Canada  . . . otherwise 
than  in  accordance  with  the  law  and  constitutional  usa^  and  practice 
heretofore  existing”:  See  report  of  the  said  Conference  at  p.  23. 

The  Provinces  of  Canada  were  not  content  with  this 
provision,  and  at  a Dominion-Provincial  conference  held 
in  Ottawa  in  April,  1931,  the  representatives  of  the 
Dominion  and  Provincial  Governments  agreed  upon  the 
terms  of  a draft  section  which  was  later  embodied  as 
section  7 in  the  Statute  of  Westminster,  1931. 

The  plain  effect  of  subsection  1 of  section  7 is  to  pre- 
clude the  exercise  of  any  of  the  powers  conferred  by  the 
statute  (in  particular  the  power  conferred  by  sec.  2)  for 
the  repeal,  amendment  or  alteration  of  the  British  North 
America  Acts,  1867  to  1930;  and  by  subsection  3 (in  order, 
as  it  were  to  make  assurance  doubly  sure)  it  is  made  clear 
that  neither  the  Dominion  Parliament  nor  the  Provincial 
Legislatures  are  enabled  by  the  statute  to  legislate  on 
matters  not  under  the  constitution  within  their  power 
already. 

This  view^  of  the  effect  of  section  7 is  borne  out  by  the 
judgment  of  the  Judicial  Committee  in  British  Coal  Cor- 
poration v.  The  King  (1935)  A.C.  500,  520,  where  tie 
Board  (speaking  by  Lord  Sankey,  L.C.)  said: 

“It  is  true  that  before  the  Statute  (Statute  of  Westminster),  the 
Dominion  Legislature  was  subject  to  the  limitations  imposed  by  the 
Colonial  Laws  Validity  Act  and  by  s.  129  of  the  Act  (British  North 
America  Act,  1867),  and  also  by  the  principle  or  rule  that  its  powers  were 
limited  by  the  doctrine  forbidding  extra-territorial  legislation,  though  that 
is  a doctrine  of  somewhat  obscure  extent.  But  these  limitations  have 
now  been  abrogated  by  the  Statute  (Statute  of  Westminster).  There  now 
remain  only  such  limitations  as  flow  from  the  Act  (British  North  America 
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Act,  1867)  itself,  the  operation  of  which  as  affecting  the  competence  of 
Dominion  legislation  was  saved  by  s.  7 of  the  Statute  (Statute  of  West- 
minster), a section  which  excludes  from  the  competence  of  the  Dominion 
and  Provincial  Parliaments  any  power  of  ' repeal,  amendment  or  alteration  ’ 
of  the  Act.  But  it  is  well  known  that  s.  7 was  inserted  at  the  request  of 
Canada  and  for  reasons  which  are  familiar.” 

The  Lieutenant-Governor’s  power  of  reserving  ‘bills 
passed  by  the  Legislative  Assembly  of  a Province  for  the 
signification  of  the  pleasure  of  the  Governor  General  in 
Council,  conferred  by  section  90  and  by  adaptation,  sec- 
tions 55  and  57  of  the  British  North  America  Act,  is  thus 
not  only  legally  unaffected,  but  legally  conserved  by  the 
provisions  of  the  Statute  of  Westminster,  1931.  It  is  a 
statutory  power  in  full  vigour,  and  it  cannot  be  said  to 
have  become  inoperative  through  non-user.  For  even  if 
it  were  the  case  (and  it  is  not  the  case)  that  this  power 
had  never  been  exercised,  or  had  been  infrequently  exer- 
cised, in  respect  of  provincial  bills,  the  continued  legal 
existence  of  the  power  and  the  legal  right  of  the  responsible 
authorities,  in  the  exercise  of  a sound  discretion,  to  exercise 
it  would  be  wholly  unaffected  by  that  fact.  It  is,”  as 
Lord  Hatherley,  L.C.,  said  in  Hehhert  v.  Purchas  (1871) 
L.R.  3,  P.C.  605,  650,  quite  true  that  neither  contrary 
practice  nor  disuse  can  repeal  the  positive  enactment  of  a 
statute,”  or,  as  was  said  by  the  Court  of  King’s  Bench  in 
White  V.  Boot  (1788)  2 T.R.  274,  275,  An  Act  of  Parlia- 
ment cannot  be  repealed  by  non-user,  notwithstanding  any 
practice  that  may  have  obtained  to  the  contrary.”  If  the 
Lieutenant-Governor’s  power  of  reservation  cannot  be  said 
to  have  become  inoperative  through  non-user,  still  less 
can  the  exercise  of  the  power  be  said  to  be  restrained  by 
any  constitutional  conventions  of  which  there  is  any  record 
or  knowledge. 

III.  In  re  the  Initiative  and  Referendum  Act,  1919 
A.C.  935,  the  Judicial  Committee  of  the  Privy  Council 
held  that  the  British  North  America  Act,  1867,  section  92, 
head  1,  which  empowers  a Provincial  Legislature  to  amend 
the  Constitution  of  the  Province  “ except  as  regards  the 
office  of  Lieutenant-Go  v^ernor,”  excludes  the  making  of  a 
law  which  abrogates  any  power  which  the  Crown  possesses 
through  the  Lieutenant-Governor,  who  directly  represents 
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the  Crown.  In  delivering  the  judgment  of  the  Board,  Lord 
Haldane  said  at  p.  943: 

“ The  references  their  Lordsliips  hav'e  already  made  to  the  character 
of  the  office  of  Lieutenant-Governor,  and  to  his  position  as  directly  repre- 
sentiiifi  the  Sovereif?n  in  llie  Province,  renders  natural  the  exclusion  of  his 
office  from  the  i^ower  conferred  on  the  Provincial  Legislature  to  amend 
the  constitution  of  the  lh*ovince.  The  analogy  of  the  British  Constitution 
is  that  on  which  the  entire  scheme  is  founded,  aud  that  analogy  points 
to  the  irnproiniety,  in  the  absence  of  clear  and  unmistakable  language, 
of  construing  sec.  92  as  i)ermitting  the  abrogation  of  any  power  which 
the  (a-own  possesses  through  a person  who  directly  represents  it.  For 
when  tlu'  Ideutenant-Governor  gives  to  or  withholds  his  assent  from  a 
bill  ]>asseil  by  the  Legislature  of  the  i)rovince,  it  is  in  contemplation  of 
law  the  Sovereign  that  so  gives  or  withholds  assent.” 

There  is  in  the  foregoing  passage  explicit  and  iineciuivocal 
recognition  of  the  power  of  the  Lieutenant-Governor  to 
give  or  withhold  assent  to  bills  passed  by  the  legislative 
assembly  of  the  province;  and  there  is  also  in  that  passage, 
it  is  submitted,  implicit  recognition  of  the  power  of  the 
Lieutenant-Governor  to  reserve  Bills  for  the  signification 
of  the  pleasure  of  the  Governor  General  in  Council.  For 
this  power  is,  like  the  power  to  give  or  withhold  assent,  a 
])ower  which  the  Crown  possesses  through  the  Lieutenant- 
Governor  who  directly  represents  it.  It  depends  for  its 
existence  upon  the  same  enactment  (sec.  90  of  the  British 
North  America  Act)  as  the  power  to  give  or  withhold  assent 
to  Bills.  It  follows,  therefore,  that  if  the  power  of  the 
Lieutenant-Governor  to  give  or  withhold  assent  be  a sub- 
sisting power,  so  also  is  the  power  to  reserve  Bills.  Both 
are  derived  from,  and  owe  their  vigour  to,  the  same  source. 


IV.  That  the  office  of  Lieutenant-Governor  of  the  Prov- 
ince of  Alberta  (to  refer  to  no  other  of  the  Lieutenant- 
Governors),  and  ill  particular  his  power  to  reserve  Bills  for 
the  signification  of  the  pleasure  of  the  Governor  General  in 
Council  passed  by  the  Legislative  Assembly  of  the  Province, 
were  considered  by  tlie  Dominion  Government  to  be  wholly 
unafFected  by  the  resolutions  of  the  Imperial  Conference  of 
1920  ami  1930,  or  by  the  enactment  of  the  Statute  of  West- 
minster, 1931,  appears  from  the  terms  of  the  Instructions 
is«uerl  to  all  Lieutenant-Governors  of  the  Province  of 
Alberta.  sIikt  its  establishment  in  1905,  inclufling  (since 
the  arlvent  to  office  of  the  jire.^ent  Government  of  that 
Province  in  Se]itember,  1935)  the  Lieutenant-Governors 
since  that  date,  namely.  His  Honour  Lieutenant-Colonel 
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P.  C.  H.  Primrose,  appointed  October  1,  1936,  and  His 
Honour  John  C.  Bowen,  appointed  March  20,  1937,  and 
still  holding  office. 

Paragraph  4 of  the  Instructions,  annexed  to  the  Commis- 
sion of  each  of  these  Lieutenant-Governors,  read  as 
follows: 

“TJie  Lieutenant-Governor  is  to  take  care  that  all  /am  dissented  to 
by  him  in  my  name,  or  reserved  for  signification  of  my  pleasure  th(reon, 
shall,  when  transmitted  by  'him,  be  fairly  abstracted  in  the  margin,  and 
be  accompanied  in  such  cases  as  may  seem  to  him  necessary,  with  such 
explanatory  observations  as  may  be  rerpiircd  to  exhibit  the  reasons  and 
occasions  for  proposing  such  Laws.” 

V.  The  legislation  of  the  Province  of  Alberta  itself  con- 
tains explicit  recognition  of  the  continued  existence  of  the 
Lieutenant-Governor’s  power  to  reserve  bills  passed  by  the 
Legislative  Assembly  of  the  Province  for  the  signification 
of  the  Governor  General’s  pleasure  thereon.  The  Statutes 
Act,  chapter  2 of  the  Revised  Statutes  of  Alberta,  1922, 
provides  by  sec.  4 as  follows: 

“4.  (1)  The  Clerk  of  the  Legislative  Assembly  shall  indorse  on  every 
Act  immediately  after  the  title  of  such  Act,  the  day,  month  and  year 
when  the  same  was  by  the  Lieutenant-Governor  assented  to  or  reserved 
by  him  for  the  assent  of  the  Governor  General ; and  in  the  latter  case 
tlie  Clerk  shall  indorse  thereon  the  day,  month  and  year  when  the 
Lieutenant-Governor  has  signified  either  by  speech  or  message  to  the 
Legislative  Assembly  or  by  proclamation,  that  the  same  was  laid  before 
the  Governor  General  and  that  the  Governor  General  was  pleased  to 
assent  to  the  same;  and  such  indorsement  will  be  taken  to  be  a part 
of  such  Act. 

(2)  Every  Act  of  the  Province  whenever  its  commencement  is  not 
otherwise  provided  for  shall,  if  it  is  not  reserved,  come  into  and  be  in 
force  on  and  from  the  first  day  of  July  following  the  day  on  which  it 
was  assented  to,  and  if  it  has  been  reserved  and  afterwards  assented  to 
then  on  and  from  the  tenth  day  after  the  publication  in  The  Alberta 
Gazette  of  the  proclamation  announcing  such  assent,  or  on  and  from  the 
said  first  day  of  July,  whichever  date  last  occurs.” 

\T.  The  resolutions  adopted  by  the  conference  of  dele- 
gates of  th.e  British  North  American  Provinces  at  Quel)ec 
in  C)ctober,  1864  (commonly  referred  to  as  the  Quebec 
Resolutions),  as  revised  by  the  delegates  from  the  different 
provinces  in  London  in  1866,  have  on  more  than  one 
occasion  Ix'en  referred  to  in  judgments  of  the  Judicial  Gom- 
mittee  as  embodying  the  framework  of  the  scheme  of  union 
u])on  which  was  lai'gely  founded  tire  pi'ovisions  of  the 
Ih'itish  North  America  Act,  1867:  Attorney  General  for  the 
(\)mmonw(*alth  of  Austi'alia  v.  C’olonial  Sugar  Refining 
Co.  Ltd.  (1914)  A.C.  237,  252-253;  John  Deere  Plow  Co. 
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V.  Wharton  (1915)  A.C.  330,  338;  In  re  The  Initiative 
and  Referendum  Act  (1919)  A.C.  935,  940;  Great  West 
Saddler>^  Co.  v.  The  King  (1921)  2 A.C.  91,  115-116;  Ed- 
wards V.  Attorney  General  for  Canada  (1930)  A.C.  124, 
135-136;  In  re  The  Regulation  and  Control  of  Aeronautics 
in  Canada  (1932)  A.C.  54,  70;  See  also  In  re  Companies 
Act  (1913)  48  S.C.R.  331,  362,  462.  It  seems,  therefore, 
to  be  legitimate,  at  any  rate  ^‘as  a matter  of  historical 
curiosity”  (Great  West  Saddlery  Co.  v.  The  King,  supra), 
to  refer  to  those  resolutions  and  to  the  views  expressed  by 
the  Government  of  the  United  Kingdom  of  that  time  and 
by  leading  Canadian  statesmen  and  Fathers  of  Confeder- 
ation in  regard  to  them,  so  far  as  those  resolutions  and  the 
views  so  expressed  can  justly  be  considered  to  throw  light 
upon  the  intention  of  the  framers  of  the  British  North 
America  Act,  1867,  in  relation  to  the  topic  now  under  dis- 
cussion. 

The  power  of  reservation,  like  the  complementary  power 
of  disallowance,  was  an  integral  and  important  feature  of 
the  scheme  of  union  embodied  in  those  resolutions.  This 
power  was  expressly  provided  for  in  Article  50  of  the 
Quebec  Resolutions  of  1864:  Pope’s  Confederation  Docu- 
ments, p.  48.  It  was  carried,  in  identic  terms,  into  the 
Resolutions  as  revised  by  the  Conference  of  delegates  of 
the  British  North  American  Provinces  held  in  1866  at  the 
Westminster  Palace  Hotel  in  London,  as  Article  49:  Pope’s 
Confederation  Documents,  p.  107.  This  Article  reads  as 
follows: 

“ 49.  Any  Bill  of  the  General  Parliament  may  be  reserved  in  the 
usual  manner  for  Her  Majesty’s  assent,  and  any  Bill  of  the  Local  Legis- 
latures may  in  like  manner  be  reserved  for  the  consideration  of  the 
Governor  General!^ 

In  the  rough  draft  of  the  Bill  for  the  union  of  the 
British  North  American  Colonies  prepared  by  the  London 
Conference,  effect  was  given  to  Article  49,  so  far  as  regards 
Bills  of  the  Local  Legislatures,  by  section  34,  reading,  in 
part,  as  follows : 

" Xo  Bill  which  shall  be  reserved  by  the  Governor  for  the  consideration 
of  the  Governor  General  shall  have  any  force  or  authority  until  the 
Governor  General  shall  signify  his  assent  thereto  and  the  proclamation 
thereof  made  within  the  Province  by  the  Governor  of  the  Province  for 
which  the  Bill  has  been  passed;”  Pope’s  Confederation  Documents,  p.  130, 

In  the  fourth  draft  of  the  Bill  more  elaborate  provision 
was  made  for  the  power  of  reservation  in  relation  to  Bills 
of  Local  Legislatures  by  sections  118  and  120  (Pope’s 
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Confederation  Documents,  pp.  208-209),  reading  as 
follows: 

“118.  Where  a bill  passed  is  presented  to  the  Lieutenant-Governor 
for  his  assent,  he  shall  declare  according  to  his  discretion,  but  subject 
to  the  provisions  of  this  Act,  either  that  he  assents  thereto  or  that  he 
withholds  his  consent,  or  that  he  reserves  the  Bill  for  the  sginification  of 
the  pleasure  of  the  Governor  General.” 

“ 120.  A Bill  reserved  for  the  signification  of  the  Governor  General’s 
pleasure  shall  not  have  any  force  unless  and  until  within  one  year  from 
the  day  on  which  it  was  reserved,  the  Governor  General  signifies  to  the 
Lieutenant-Governor,  or  by  proclamation  that  it  has  received  the  assent 
of  the  Governor  General  in  Council;  an  entry  of  every  such  signification 
or  proclamation  when  transmitted  by  message  from  the  Lieutenant- 
Governor,  shall  be  made  in  the  Journals  of  each  House,  as  the  case 
may  be.” 

In  the  final  draft  of  the  said  Bill  these  sections  were 
omitted,  and,  instead,  it  was  provided  by  section  93: 

“ The  Provisions  of  Part  V of  this  Act  shall  extend  and  apply  to  the 
Legislatures  of  the  several  Provinces  as  if  those  provisions  were  here 
re-enacted  and  made  applicable  in  terms  to  the  respective  Provinces  and 
the  Legislatures  thereof”:  Pope’s  Confederation  Documents,  p.  232. 

The  provisions  of  Part  V (sections  54  to  58,  inclusive) 
included  in  sections  56  and  58  the  provisions  applicable 
to  the  Parliament  of  Canada  in  respect  of  reservation  of 
Bills,  and  the  signification  of  pleasure  on  Bills  reserved: 
Pope’s  Confederation  Documents,  pp.  224,  225. 

Said  section  93  of  the  final  draft  of  the  Bill  consequently 
became  the  prototype  of  section  90  of  the  Bill  as  finally 
passed  by  the  Parliament  of  the  United  Kingdom. 

The  Resolutions,  as  well  as  the  rough  draft  and  the 
fourth  draft  of  the  Bill,  thus  manifested,  in  express  terms, 
the  intention  of  the  framers  of  the  British  North  America 
Act  to  vest  in  the  Lieutenant-Governor  of  each  Province 
the  power  of  reservation,  and  serve  to  remove  any  doubt 
(if  there  otherwise  were  any  doubt)  as  to  the  intent  of 
section  90  of  the  British  North  America  Act,  1867. 


9.  Extent  of  The  Lieutenant-Governor  of  a Province  be- 
powers  of  representative  of  the  Sovereign  for 

Governor.  purposes  of  provincial  government,  the 

question  remains,  how  far  and  in  what 
manner  he  is  or  may  be  vested  with  the  power  or  duty 
of  exercising  the  royal  prerogative? 

The  answer  to  this  question  appears  to  be  governed  by 
the  following  principles: 
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(1)  The  prerop;ative  of  the  Sovereign,  when  it  has  not 
been  expressly  limited  by  a local  law  or  statute,  is  as 
extensive  in  His  Majesty’s  Overseas  Dominions  and 
Colonial  Possessions  as  in  Great  l^ritain:  The  Liquidators 
of  the  Maritifnc  Ihink  v.  ReceiiHT  General  of  New  Bruns- 
wick, (1892)  AX’.  437.  441;  Exchange  Bank  of  Canada  v. 
The  Queen,  11  A.C.  157;  Regina  v.  Bank  of  Nova  Scotia, 
11  S.e.R.  1;  in  Re  Bateman’s  Trust,  15  Equity,  255. 

(2)  On  the  cession  of  Canada  to  Great  Britain  in  1763, 
the  Crown  of  England  became  i)ossessed  of  all  legislative 
and  executive  powers  within  the  country  so  ceded  to  it,  and 
save  so  far  as  it  has  since  parted  with  those  powers  by 
legislation,  royal  proclamation,  or  voluntary  grant,  it  is 
still  possessed  of  them;  the  British  Government  (and 
Parliament)  might  delegate  those  powers  to  the  Governor 
or  Government  of  one  of  the  colonies  either  by  a royal 
proclamation,  which  has  the  force  of  a statute,  or  by  a 
statute  of  the  British  Parliament  or  b}^  statute  of  a local 
Parliament  to  which  the  Crown  has  assented,  and  if  this 
delegation  has  taken  place  the  depository  or  depositories 
of  the  executive  and  legislative  powers  and  authority  of 
the  Crown  can  exercise  those  powers  and  that  authority 
to  the  extent  delegated  as  effectively  as  the  Crown  itself 
could  have  exercised  them;  Attorney  General  of  Canada  v. 
Cain  (1906)  A.C.  542. 

(3)  The  powers  distributed  between  the  Dominion  on 
the  one  hand,  and  the  Provinces  on  the  other  hand,  “ cover 
the  whole  area  of  self-government  within  the  whole  area 
of  Canada.”  and  ‘‘  it  would  be  subversive  of  the  entire 
scheme  and  policy  of  the  Act  to  assume  that  any  point  of 
internal  self-government  was  withheld  from  Canada”: 
Attorney  General  for  Ontario  v.  Attorney  General  for 
Canada  (1912)  A.C.  571,  581,  583,  584;  British  Coal  Cor- 
poration V.  The  King,  (1935)  A.C.  500,  517. 

(4)  The  powers  so  conferred  endow^ed  the  Dominion 

Parliament  and  the  Provincial  Legislatures,  within  their 
respective  spheres,  with  “ authority  as  plenary  and  as  ample 
. . . . as  the  Im.perial  Parliament  in  the  plenitude  of 

its  power  possessed  and  could  bestow”;  Hodge  v.  The 
Queen,  9 A.C.  117,  132;  In  re  Initiative  and  Referendum 
Act  (1919)  A.C.  934,  935,  942;  Croft  v.  Dunphy  (1933) 
A.C.  156’  163-4.  It  would  seem  to  be  within  the  legislative 
competence  of  the  Provincial  Legislatures  to  regulate  or 
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prohibit  the  prcro^^ativo  rij^ht  (i  the  King  in  Council  to 
entertain  ai)pcals  from  i)rovin(*ial  courts  in  civil  matters 
to  the  same  extent  as  it  was  held  to  be  within  the  com])e- 
tence  of  the  nominion  Parliament  to  regulate  or  i)rohibit 
ai)peals  to  the  King  in  Council  in  criminal  matters: 
British  Coal  Corporal  ton  v.  77m  King  (1035)  A.C.  500, 
521,  522.  But,  on  the  other  hand,  section  02,  head  1 of 
the  British  North  America  Act,  which  cmj)ow’ers  a pro- 
vincial legislature  to  amend  the  Constitution  of  a Province 
“ except  as  regards  the  office  of  Lieutenant-Governor/’ 
excludes  the  making  of  a law  which  abrogates  any  power 
which  the  Crown  j)ossesses  through  the  Lieutenant  Gov- 
ernor who  directly  represents  the  Crown:  In  re  Initiative 
and  Referenduni  Act  (1010)  A. (/.  034. 

(5)  A Colonial  Governor  under  the  British  system  is 
not  a viceroy;  but  is  vested  with  authority  limited  by  the 
terms  of  His  Commission  and  Instructions,  and,  of  course, 
by  the  terms  of  any  statute  conferring  authority  upon  him 
or  regulating  his  i:)ovvers:  Musgrave  v.  Pulido  (1870) 
5 A.C.  102;  Bonanza  Creek  Gold  Mining  Company  v.  The 
King  (1016)  1 A.C.  566,  585,  586.  For  the  measure  of  the 
powers  of  a Lieutenant-Governor,  as  regards  the  exercise 
of  the  royal  prerogative,  the  terms  of  his  Commission  and 
Instructions  and  of  the  British  North  America  Act  itself 
must  be  looked  to:  Bonanza  Creek  Gold  Mining  Co.  v. 
The  King  (1016)  1 A.C.  566,  585,  586,  587.  By  the  terms 
of  his  Commission,  the  Lieutenant-Governor  is  merely 
authorized  and  empowered  “to  do  and  execute  all  things 
that  shall  belong  to  your  said  command  and  the  trust  we 
have  reposed  in  you  . . . according  to  the  several 

powers,  provisions  and  directions  granted  or  appointed 
you  by  virtue  of  the  Act  of  Parliament  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  passed  in  the 
Thirtieth  Year  of  Her  late  Majesty’s  Reign,  called  and 
known  as  ' The  British  North  America  Act,  1867,’  and 
of  all  other  Statutes  in  that  behalf  and  of  this  our  Present 
Commission,  according  to  such  instructions  as  are  here- 
with given  to  you,  and  hereunto  annexed  or  which  may 
from  time  to  time  be  given  to  you,  in  respect  of  the  said 

Provin(e  of under  the  Sign  Manual  of  Our 

Governor  General  of  Our  Dominion  of  Canada,  or  by  order 
of  Our  Privy  Council  for  Canada,  and  according  to  such 
laws  as  are  or  may  be  in  force  within  the  said  Province 
of ” 
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There  are  several  provisions  of  the  British  North  America 
Act  under  which  the  Lieutenant-Governor’s  power  to  exer- 
cise the  prerogative  of  the  Sovereign  is  expressly  recognized, 
as,  for  instance,  section  82,  which  empowers  him  in  the 
Sovereign’s  name  to  summon  the  Legislatures  of  Ontario 
and  Quebec;  and  section  72,  which  authorizes  the  Lieuten- 
ant-Governor of  Quebec  to  appoint  the  members  of  the 
Legislative  Council  in  the  Sovereign’s  name.  Furthermore, 
it  was  held  in  Bonanza  Creek  Gold  Mining  Co.  v.  The  King 
(1916)  1 A.C.  566,  580,  581,  that  in  virtue  of  section  64  and 
65  of  the  British  North  America  Act,  the  exercise  of  the 
prerogative  powder  of  the  Sovereign  to  incorporate  com- 
panies, so  far  as  provincial  objects  required  its  exercise, 
became  vested  in  the  Lieutenant-Governors  to  whom  Pro- 
vincial Great  Seals  were  assigned  as  evidences  of  their 
authority.  Again  in  Liquidators  of  the  Maritime  Bank  of 
Canada  v.  Receiver  General  of  New  Brunswick  (1892)  A.C. 
437,  it  was  held  that,  in  virtue  of  the  provisions  of  the 
British  North  America  Act,  the  prerogative  right  of  the 
Crown  to  be  paid  in  priority  to  other  creditors  with  debts 
of  equal  degree  in  the  administration  of  a common  debtor’s 
estate  appertained  to  the  Crown  in  the  right  of  each 
Province;  a-nd  it  was  further  held,  in  this  connection,  that 
the  Lieutenant-Governor  was  as  much  the  representative 
of  the  Crown  for  provincial  purposes  as  the  Governor 
General  for  Dominion  purposes. 

(6)  The  distribution  of  executive  authority  under  the 
British  North  America  Act,  1867,  in  substance  follows  the 
distribution  under  that  Act  of  legislative  authority,  so  that 
the  tw^o  kinds  of  authority  are  correlative:  Bonanza  Creek 
Gold  Mining  Company  v.  The  King  (1916)  1 A.C.  566,  586, 
587.  It  has  been  held,  for  instance,  that  the  Provincial 
Legislature  can  properly  confer  power  on  the  Lieutenant- 
Governor  to  pardon  offences  against  provincial  legislation: 
Attorney  General  for  Canada  v.  Attorney  General  for 
Ontario,  23  S.C.R.  458,  affirming,  19  O.A.R.  31  and  20  O.R. 
222.  So,  also,  it  was  held  in  the  Queen’s  Counsel  Case 
{Attorney  General  for  the  Dominion  of  Canada  v.  Attorney 
General  for  the  Province  of  Ontario)  (1898)  A.C.  247, 
that  the  Legislature  of  Ontario  had  full  power  to  confer 
upon  the  Lieutenant-Governor  the  right  to  appoint  Queen’s 
Counsel,  and  to  regulate  precedence  at  the  Bar,  in  virtue 
of  its  legislative  authority  to  amend  the  Constitution 
(s.  92(1)),  appoint  officers  (s.  92(4)),  and  regulate  the 
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administration  of  justice  in  the  province  (s.  92  (14)). 
Then,  again,  the  Judges  of  the  Supreme  Court  of  Nova 
Scotia,  in  the  Great  Seal  Case,  in  1877,  pointed  out  that 
Her  Majesty  in  assenting  (through  the  Governor  General) 
to  certain  Provincial  Acts  authorizing  “ Her  Lieutenant- 
Governor  ” to  exercise  her  prerogative  right  in  the  use  of 
the  Great  Seal  in  and  for  the  province — ‘‘  to  the  extent  in 
which  it  is  necessarily  conferred  on  that  high  officer  by  the 
statute  ” — did  expressly  delegate  to  and  empower  Lieu- 
tenant-Governors to  exercise  certain  prerogative  rights 
appropriate  to  the  office  of  the  representative  of  the 
Sovereign  in  the  particular  province:  Can.  Sess.  Pap.  1877, 
No.  86,  p.  36;  Todd’s  Parliamentary  Government  in  the 
British  Colonies,  2nd  ed.,  p.  596. 

(7)  The  prerogatives  of  the  Crown,  in  relation  to  terri- 
torial revenues,  are  reserved  to  the  Provinces  by  s.  169  of 
the  British  North  America  Act,  1867.  These  prerogatives 
include  the  right  to  escheat:  {Attorney  General  of  Ontario 
v.  Mercer,  8 A.C.  767),  to  precious  metals:  {Attorney 
General  of  British  Columbia  v.  Attorney  General  of  Can- 
ada,  14  A.C.  198),  and  to  bona  vacantia:  {The  King  v. 
Attorney  General  of  British  Columbia  (1924)  A.C.  215). 

(8)  Several  provisions  of  the  British  North  America  Act 

have  been  held  to  show  clearly  that  all  prerogative  func- 
tions and  powers  not  specifically  bestowed  by  its  provisions 
upon  the  Governor  General  or  Lieutenant-Governor,  or 
reserved  to  the  Dominion  or  the  Provinces,  remain  vested 
in  the  Sovereign.  Thus,  by  sec.  9,  the  executive  gov- 
ernment and  authority  over  Canada  is  declared  to  continue 
and  be  vested  in  the  Sovereign;  by  sec.  14  is  declared  the 
power  of  the  Sovereign  to  authorize  the  Governor  General 
to  appoint  deputies;  by  sec.  15,  the  command  of  the 
naval  and  military  forces  continues  and  is  vested  in  the 
Sovereign,  and  by  sec.  16,  until  the  Sovereign  otherwise 
directs,  the  seat  of  Government  shall  be  at  Ottawa.  ^‘These 
and  other  provisions  of  the  British  North  America  Act,” 
said  the  Judicial  Committee  in  the  Bonanza  Creek  Gold 
Mining  Case  (1916)  A.C.  566,  at  587,  ‘‘appear  to  preserve 
prerogative  rights  of  the  Crown  which  would  pass  if  the 
scheme  were  that  contended  for,  and  to  negative  the  theory 
that  the  Governor  General  is  made  a Viceroy  in  the  full 
sense,  and  they  point  to  the  different  conclusion  that  for 
the  measure  of  his  powers  the  words  of  his  commission  and 
the  statute  itself  must  be  looked  to.”  C.P.P. 
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APPENDIX  “ A ” 

Judicial  Opinions  Concerning  the  Ofiice  of  Lieutenant- 
Governor  of  a Province 

Ex  Pahte  Clement  Arthur  Dansereai % (1875)  19  L.C.J. 

210. 

Ramsay  J.,  delivering  the  judgment  of  the  (N)urt  of 
Queen’s  Bench  (c(mi]^osed  of  Dorion,  C.  J.,  Monk,  Tascher- 
eau,  Ramsay  and  Sanborn,  JJ.)  said  at  p.  215: 

"'riuy  ;u-o  markedly  called  harii'latures  in  conlradistinction  to  Par- 
liament. The  Queen  forms  no  part  of  these  Legislatures,  although 
through  her  representative  the  Governor  General  she  appoints  the  Lieu- 
tenant-Governors; and  I take  it  she  could  not  in  her  own  person  sanction 
a bill  of  a local  legislature,  although  she  names  the  oflicer  who  shall 
perform  this  duty,  a hit  more  than  she  could  perform  the  duties  now 
devoh  ing  on  me,  acting  under  licr  commission  and  l)y  lu'r  authority  ” 

Church  V.  Blake  ((1S7G)  1 Q.L.R.  177,  1S0-1S.3;  (187(0  2 
Q.L.R.,  23(1;  sub  uouk  Attorney  General  of  Quebec  v. 
Attorney  General  of  the  Dominion)  3 Cart.  Cases  on  B.N.A. 
Act,  100. 

Tessier,  J.,  at  p.  105: 

“ It  is  vain,  therefore,  to  argue  on  the  ground  that  it  is  the  Governor- 
General  and  not  the  Lieutenant-Governor  who  is  the  Queen’s  representa- 
tive. This  is  true  in  regard  to  the  s])ecial  attributes  of  royalty  which  Her 
Majesty  can  delegate  and  confer  by  and  in  virtue  of  her  royal  prerogative 
and  instructions,  but  it  is  not  true  in  regard  to  those  matters  over  which 
Her  Majesty  the  Queen  has  no  longer  any  direct  power,  such  as  the 
public  lands  and  the  rights  of  property,  and  civil  rights  in  each  Province. 
The  name  of  Her  Majesty  can  be  used  in  the  admini.stration  of  iustice 
and  to  enforce  the  rights  of  property  of  the  Provincial  goveniment, 
because  this  is  a part  of  the  sovereign  authority  conferred  on  the  Pro- 
vincial governments,  and  which  they  have  the  right  to  exercise  in  the 
name  of  Her  Majesty.  .... 

It  is  said  that  the  Lieutenant-Governor  does  not  rci)re.sent  Her 
Majesty  in  the  same  way  as  does  the  Governor  General.  This  is  true 
in  a general  sen.se.  but  not  in  regard  to  tlie  special  attributes  given  to  the 
Lieutenant-Governor  by  the  Imperial  .\ct.  In  the.se  he  is  as  truly  the 
rei)resentative  of  the  ^Sovereign  as  is  the  Governor  General  in  tliose  which 
belong  to  him;  otherwise  Legislative  Councillors  would  be  persons  o^ 
more  importance  and  nearer  royally  tlian  tlie  Licutenaiit-Gov('rnor, 
bt  cmise  sect.  72  says  they  shall  ‘be  api'ointed  by  the  Li(  ut  ( nant-Gov- 
ernor.  in  the  Queen's  name.’  and  those  so  a]»i)oint('d  would  tin*!  flimn- 
selves  above  the  ])Ower  which  in  reality  select.-  them.  This  would  be  a 
curious  anomaly. 
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Tasclicrcaii,  J.  at  114: 

“ Now,  iindor  our  constitution,  tlip  soverciunty  is  at  Ottawa.  It  is 
only  there  that  Her  Maj('sty  is  directly  re[)resented.  It  is  only  in  relation 
to  the  I)oniini()n  that  the  9th  .sect,  of  tlie  Act  says,  ‘ Tlie  Execu- 

tive Clovernuient  an<l  authority  of  and  over  Canada  is  hen'hy  declare<l  to 
continue  and  he  vc'sted  in  the  Quf*en.’  .And  when  it  is  a (pustion  of  the 
legislative  power,  it  is  of  tho  Fecleral  Parliament  only,  and  in  no  sen.se 
of  the  Prcnincial  Le^islaf urc'.  that  the  Queen  forms  a part.  ‘There  .shall 
he  one  Parliament  for  Canada,  consistim^  of  the  (Jueen,  an  C[)per  Hou.se 
styhd  the  S<mate,  ami  the  House  of  Commons,’  .says  sect.  17  of  the  .\ch 
This  is  in  reference  to  the  Federal  Parliament.  Now,  are  the  Provincial 
Len;isl;ilur('s  composid  of  111  (^ucf  ii  and  one  or  two  Houses?  liy  no 
im.'ins.  ‘ d'hrrf  .sliall  hi'  a Li'^islature  foi-  Ontario,  consistin”;  of  thi' 
Licul<ii(inl-(!()V(rn()r  and  of  oni'  House;’  .sect.  09.  ‘There  shall  be  a 
Lcfiislature  for  (du'hec.  consisting  of  the  Lieutenarit-Covernor  and  of  two 
Houses;’  .sect.  71. 

For  the'  Parliament  of  the  Dominion,  the  (Jiiccii  and  two  Houses; 
for  the  LcLiislature  of  Quebec,  the  Licnhnfnit-GovrrNor  .and  two  Houses. 

The  Lieuti'nanf-Covi'rnors  in  each  Province  .sometimes  act  for  and 
in  the  nanu'  of  Her  Ma.iesty,  in  thosi'  < xr(  ptionnl  ca.ses  where  tlie  power 
is  <;iven  by  tlu'  H.N..\  .Act.  Ihit  the  Clovernor  Ceneral  alone  is  the  direct 
representative  of  Her  Majesty  in  and  for  the  whole  Dominion,  anel  to 
him  alone',  as  such  reiirese  iitatiN  e,  is  entrusteel  the  exerci.se  of  the  royal 
prerofiative s,  within  the  limits  fixeel  by  t'he  constitution  (anel  this  con- 
stitution for  Ihf'  Dominion  is  jiartly  written  anel  partly  unwritten),  either 
result  in"  from  our  elependence  on  En^hand,  or  still  further  prescribed  by 
the  special  instructions  which  Her  Majesty  is  plea.seel  to  ^ive  him.  There 
is  only  one  .sovereignty  for  the  whole  Dominion,  and  this  sovereignty 
re'sides  in  the  federab  executive  power.” 

Regina  v.  Amcr,  (1878)  42  U.C.Q.B.R.,  .391. 

Harri.soii,  ('.J.  at  407,  408: 

“ The're  still  remains  the  epiestion  as  to  where,  sinete  confeeleration,  p.  407. 
l>re  rog.iti ve  i>owe'r  (to  i''Ue  s|)ecial  cornmi.ssions  of  Oyer  and  Terminer, 
and  Ce'iieral  .I.'dl  Delivery)  e'Xists. 

The  B.N..A.  .Act.  in  .sec.  9,  enacts  that  the  Executive  Government  and 
authority  of  and  over  Canada  ‘is  hereby  declared  to  continue  and  be 
vc.'ted  in  the  (^ueen.’ 

The  power  being  a jirerogative  one,  can  only  be  exercise<l/by  the  p.  408. 
Cdiren  or  her  repre.s/'ntat  i ve.  The  Governor  General  of  Canada  is  the 
only  executive  oflicer  jirovidcd  for  by  the  Act  who  answers  this  descrip- 
tion.” 

Lenoir  v.  Ritchie  (1879)  3 S.C.R.  575. 

Henry,  J.  at  p.  613: 

‘‘ d'he  argurmnt  of  this  epe  ."dion,  howt  ver,  is  unavailable,  for  the 
()u«  (11  h;is  not  signified  her  assent  to  the  Local  Act  in  question.  By  the 
jiro\i<ion'  of  >ection  90  of  the  Im})eri:d  Act  the  Governor  General,  and 
not  the  (tiU'en.  as-(>nt-  to  Local  .\cts  madf'  in  his  name  as  provided.  The 
Li(  utt  nrmt-Go\  ernors  are  api>ointed  not  by  the  ()ueen,  but  by  the 
Gov.rnor  Gemral  in  (’ouncil.  H cannot,  thc'n'fore.  be  .successfully  con- 
tended tha*  the  (Jiic-en  has  assented  to  the  Local  .Act  in  question;  nor 
can  it  be  with  gre.ater  succcns  contended,  that  by  assenting  to  it  the 
Gosf'rnor  Generd  hael  any  power  in  doing  so  to  interfere  with  the  royal 
prerogative  (i.e‘..  to  aj)])oint  (Queen's  Counsel)  in  epiestion. 
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Taschereau,  J.  at  622,  623: 

p.  622.  “ But,  said  the  appellants,  Her  Majesty  has  assented  to  this  Act  of 

the  Nova  Scotia  Legislature.  This,  in  my  opinion,  is  a grievous  error. 
Her  Majesty  does  not  form  a constituent  part  of  the  Provincial  Legis- 
latures, and  the  Lieutonant-Govemors  do  not  sanction  their  Bills  in  Her 
Majesty’s  name.” 

4>  4^ 

p.  623.  “ I reaJly  do  not  see  on  what  the  appellants  can  roly  to  support  the 

contention  that  Her  Majesty  has  sanctioned  the  Act  now  under  con- 
sideration. It  seems  to  me  that  the  theory  that  the  Queen  is  bound  by 
certain  statutes  because  she  is  a partj'^  thereto  can  have  no  application 
whatever  to  the  Provincial  statutes.  In  the  Federal  Parliament,  the  laws 
are  enacted  by  the  Queen,  by  and  with  the  advice  and  consent  of  the 
Senate  and  the  House  of  Commons.  Not  so  in  the  Provinces.  Their 
laws  are  enacted  by  the  Lieutenant-Governors  and  the  Legislatures.  The 
Governor  General  is  appointed  under  the  Royal  Sign-Manual  and  Signet; 
the  Lieutenant-Governors  are  not  even  named  by  the  Governor  General, 
but  by  the  Governor  General  in  Council.  They  are  officers  of  the  Domin- 
ion Government.  Their  office,  as  the  heads  of  the  Provinces,  is  a very 
high  and  a very  honourable  one  indeed,  but  they  are  not  Her  Majesty’s 
representatives,  at  least  quo  ad  the  matter  now  under  consideration,  and 
so  as  t-o  bind  Her  Majesty  in  any  matter  not  left  exclusively  under  the 
Provincial  control  by  the  British  North  America  Act.  I mean  that, 
admitting  the  theory  that  the  Provincial  laws  must  be  held  to  be  enacted 
in  Her  Majesty’s  name,  and  I need  not  consider  how  far  this  may  be 
admissible,  this  can  be  so  only  when  such  laws  are  strictly  within  the 
powers  conceded  to  the  Provincial  Legislatures  by  the  Imperial  Act.  When 
they  go  beyond  the  limits  assigned  to  them,  they  act  without  jurisdic- 
tion.” 

Gwynne,  J.  at  pp.  634,  635,  637: 

p.  634.  “ The  head  of  their  executive  Government  (i.e.,  of  the  Provincial 

Governments)  is  not  an  officer  appointed  by  Her  Majesty,  or  holding  any 
commission  from  her,  or  in  any  manner  personally  representing  her,  but 
an  officer  of  the  Dominion  Government,  appointed  by  the  Governor 
General,  acting  under  the  advice  of  a council,  which  the  Act  constitutes 
the  Privy  Council  of  the  Dominion.  The  Queen  forms  no  part  of  the 
Provincial  Legislatures,  as  she  does  of  the  Dominion  Parliament,  The 
Provincial  Legislatures  consist  in  some  Provinces  of  such  subordinate 
executive  officer  and  of  a Legislative  Assembly,  and  in  others  of  such 
executive  officer  and  of  a Legislative  Council  and  Assembly. 

The  use  of  Her  Majesty’s  name  by  these  Provincial  authorities  is 

p.  635.  by  the  Act  confined  to  the  summoning  and/calLing  together  the  Legis- 

latures; and,  singular  as  it  seems,  this  is,  by  the  82nd  section,  rather 
by  accident,  I apprehend,  than  design,  confined  to  the  Lieutenant- 
Governors  of  Ontario  and  Quebec. 

By  the  91st  section  it  is  declared  that  the  acts  of  the  Dominion 
Parliament  shall  be  made  by  the  Queen,  by  and  with  the  advice  and 
consent  of  the  Senate  and  House  of  Commons,  treating  the  Queen  her- 
self as  an  integral  part  of  the  Parliament,  while  the  92nd  section  enacts 
that  the  ‘ Legislatures  ’ of  tlie  respective  Pro\Tnces,  that  is  to  say,  the 
Lieutenant-Governor  and  the  Legislative  Assembly  in  Provinces,  having 
but  one  House,  and  the  Lieutenant-Governor  and  the  Legislative  Council 
and  Assembl}’’  in  Province's  having  two  houses,  shall  make  laws  in  relation 
to  matters  coming  within  certain  enumerated  classes  of  subjects,  to  which 
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tlif  ir  jurisdiction  is  limited.  Nothing  can  he  plainer,  as  it  seems  to  me, 
than  tliat  the  several  Provinces  are  subordinated  to  the  Dominion  Govem- 
nunt,  and  that  the  (;)ueen  is  no  party  to  the  laws  macle  by  those  Local 
l.c  gisdatures,  and  that  no  act  of  any  of  such  Legislatures  can  in  any 
manner  imi)air  or  affect  Hc-r  Majesty's  right  to  the  e.xclusive  exercise  of  all 
h(  r prerogative*  i»owers,  which  she  continues  to  enjoy  untrammelled,  except 
in  so  far  as  w(’  are  oblig('d  to  hold  that,  by  the  cxpn'ss  terms  of  the 
B.N.A.  Art,  or  by  irn'sistible  inb’rcncc'  from  what  is  there  exi)ressed,  she 
has.  by  that  Act,  consented  to  being  divested  of  any  part  of  such  pre- 
rogative. 

♦ ♦♦♦♦♦ 

The  Provincial  statute,  in  virtue  of  which  the  Letters  Patent  appoint- p.  637. 
ing  the  api)ellants  are  })rofessed  to  be  issued,  recites,  that  the  Lieutenant- 
Govenior  oj  n<jht  ought  to  have  the  power  of  appointment.  I fail  to 
see,  however,  by  xvhat  right  that  officer,  who  is  not  by  the  constitution 
Her  Majesty’s  repre.sentative,  ought  to  have  the  power  to  confer  this 
title  of  honour  in  prfeerence  to  Her  Majesty  herself,  and  to  her  repre- 
.sentative the  Governor  General  of  the  Dominion.” 

Mercer  v.  Attorney -General  of  Ontario  (1881),  5 S.C.R. 

538. 

Ritchie,  C.J.  at  pp.  637,  638: 

“To  say  then  that  the  Ideutenant-Govemors,  because  appointed  by  p.  637. 
the  Governor  General,  do  not  in  any  sense  represent  the  Queen  in  the 
government  of  their  provinces  is,  in  my  opinion,  a fallacy;  they  represent 
the  (Jueen  as  Lieutenant-Governors  did  before  Confederation,  in  the  per- 
formance of  all  executive  or  administrative  acts  now  left  to  be  performed 
by  Lieutenant-Governors  in  the  Provinces  in  the  name  of  the  Queen;  and 
this  is  notably  made  apparent  in  section  82,  which  enacts  that  ‘ the 
Lieutenant-Governors  of  Ontario  and  Quebec  shall  from  time  to  time, 
in  the  Queen’s  name,  by  instrument  under  the  Great  Seal  of  the  province,/ 
summon  and  call  together  the  Legislative  As-sembly  of  the  province,’ — and  p.  638. 
with  reference  to  which  matter,  nothing  is  said  in  respect  to  Nova  Scotia 
and  New  Brunswick,  the  reason  for  which  is  obvious,  the  executive 
authority  at  confederation  continuing  to  exist,  the  Lieutenant-Governors 
of  those  provinces  were  clothed  with  authority  to  represent  the  Queen, 
and  in  Her  name  call  together  the  legislatures — and  also  in  the  section 
retaining  the  use  of  the  Great  Seals,  for  the  Great  Seal  is  never  attached 
to  a document  except  to  authenticate  an  act  done  in  the  Queen’s  name, 
such  as  proclamations  summoning  the  legislatures,  commissions  appoint- 
ing the  high  executive  officers  of  the  province,  grants  of  the  public  lands, 
which  grants  are  always  issued  in  the  name  of  the  Queen,  under  the 
provincial  Great  Seals.” 

Taschereau,  J.  at  671: 

“ The  question  .submitted  to  us  by  one  of  the  learned  counsel  for  the  p,  671. 
respondent  as  to  whether  the  Queen  forms  part  of  the  local  legislatures 
seems  to  me  to  have  no  practical  bearing  on  this  case.  That,  when  any- 
thing which,  according  to  the  principles  of  the  British  Constitution,  must 
be  done  in  her  Majesty’s  name,  has  to  be  done  by  the  Lieutenant-Gover- 
nors of  the  provinces,  under  the  British  North  America  Act,  they  are 
authorized  to  do  it  in  her  Majesty’s  name,  and  are  deemed  then  to  act 
for  her  Majesty,  has  not,  that  I remember,  been  denied  by  the  appellant. 

But  they  are  not  her  Majesty’s  direct  representatives,  as  the  Governor 
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Crnrral  is.  They  have  n('\Tr  heri'i  considered  as  such  liy  (he  Imperial 
autliorities. 

‘ Tlie  Lieut(’nant-riovernors  of  the  i>rovinces  of  the  Dominion,  how- 
ever. important  locally  thidr  functions  may  be.  are  a part  of  th('  colonial 
administrative'  staff,  and  are  more  immediately  responsible'  te)  the'  Governor 
Ge'iural  in  Ce)uncit.  They  eh)  not  holel  commissions  from  the  (''re)\vn.  and 
neither  in  i)o\\er  nor  ])ri\  ih  ,u:e  rese'inble  those  Governors,  or  ('ven  Lieu- 
tenant-Governoi>  of  eole)ni(\s.  te)  \vhe)m.  after  special  consideration  of  their 
perse)n\l  fitne'ss,  (he  (tuee'n,  uneler  the'  ^reat  seal  anel  lu'r  own  hanel  and 
sisinet,  elelepiates  portions  e)f  her  prere)<>:a(ive's  anel  issues  her  own  instrue-- 
tions,’  says  the  Karl  of  (''aniarvon  in  a elespate-h  to  Lorel  Dufferin  elateel 
January  7th.  lS7o:  Vol.  8.  Xe).  7 Se  ss.  Papei-s,  1875. 

That  the  Lieutenan(-Ge)vernors  are'  e‘e)nside'reel  by  the  Imi)erial  au(he)ri- 
ties  as  otTicers  e)f  the  Dominie)!)  Ge)ve'rnment  se'e'ins/also  e-h'ar  by  the  pro- 
ecHHlinpis  in  the  Lddlicr  affair,  anel  (he  des])atch  of  Sir  Michael  Ilicks- 
Bench  to  (he  Marepiis  of  Lorac  on  the  subject,  elate  el  July  3rel,  1879  (Acets. 
and  Pai)ers.  Imp.  H.C.,  Vol.  51.  j).  127,  Se.ss.  1878.  1879). 

Tlie  followin'!:  elesj)atch  of  the-  Duke  of  Buckint/ham  anel  Chandos  to 
Lord  Monck,  is  written  in  the  same  view  of  the  Lieutenant  Governor’s 
position. 

Downing  Stri:kt,  Octe>ber  19,  1868. 

My  Lord. — I leave  uneler  my  consieleration  your  Lordship’s 
despatch,  X’’o.  170,  of  the  9th  September,  submitting  the  question 
whether  the  Lieutenant-Governors  of  the  jerovinces  within  the 
Dominion  of  Canada  are  cntitleel  to  salutes  from  H.M.  ships  and 
fortifications  within  their  respective  provinces. 

I have  the  honour  to  acquaint  you  that  under  the  circumstances 
of  the  Case,  the  Lieutenant-Governors  of  the  provinces  holding  their 
commissions  from  the  Governor  General,  will  not  be  entitled  to 
salutes. 

I have  the  honour  to  be, 

&c.  &c.  &c. 

(Signed)  BUCKINGHAM  & CHANDOS. 

The  Viscount  Monck. 


Another  despatch  from  the  Secretary  of  State  for  the  Colonies,  dated 
7th  November,  1872,  though  it  recognizes  the  Lieutenant-Gov'ernors  should 
be  deemed  to  be  acting  directly  on  behalf  of  Her  Majesty  on  certain 
occasions,  treats  them  on  ordinary  occasions  as  representing  the  Dominion 
Government. 

. . . . And  with  reference  to  the  question  asked  by  Sir  Hastings 

Doyle,  and  submitted  by  Lord  Lisgar  for  my  decision,  namely, 
‘ whether  the  Lieutenant-Governors  are  supposed  to  be  acting  on 
behalf  of  the  Queen,’  I have  to  observe  that,  while  from  the  nature 
of  their  appointment  they  represent  on  ordinary  occasions  the 
Dominion  Government,  there  are.  neverthele.s.s,  occasions  (such  as 
the  opening  or  closing  of  a se.«:sion  of  the  provincial  legislature,  the 
celebration  of  Her  Majesty’s  birthday,  the  holding  of  a levee,  &c.,  &c.,) 
on  which  they  sliould  be  deemed  to  be  acting  directly  on  behalf  of 
Her  Majesty,  and  the  first  part  of  the  X'ational  Anthem  should  bp 
played  in  their  presence. 


(Signed)  KIMBERLFA'. 
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A rofrrrnoo  to  tho  onlor  of  ])r('cr<lr'nro  rs(:ihlislir(l  for  Canada  by  P- 673. 
Her  M:ij('sly  shows  tliat  tho  I.ioot(  naiit-CJovoriiors  do  not  tako  rank  and 
prorc'donco  inimrdiat(  !y  aft('r  tlu'  (loxa  rnor  (Jonoral.  but  only  after  tho 
general  ooinnundinfi  Ib'r  Majesty's  troops,  and  aft'r  tho  admiral  oom- 
mandintj  Her  Maje  sty’s  naval  force  s on  tho  lin'lisli  Xorlli  Ann  rica  station. 

I do  not  cite'  tlu.se'  eloeaimonts  as  conclusive  ('\ielenco  for  ;i  court  of 
justie'o,  but  as  worthy  of  ce)nsiele'rat ion,  and  to  show  that  tho  Imperial 
authoritie's  anel  Her  Maje'sty  horse'lf  e*e)nsieior  the*  Lieutenant-Governors 
as  not  j^oncrally  re  pro.^e  ntinii  tho  sovon  ifin. 

Gwynno,  J.  at  p.  711: 

. of  whose*  lonislaturos  (i.o.,  of  the  provinces)  Her  Majesty 
does  not,  as  she  does  of  tho  Dominion,  and  as  she  did  of  tho  old  provinces, 
constitute  a ce)mponent  part,  and  to  the  validity  of  whoso  Acts,  the  Act 
which  constitutes  their  charter  does  not  even  contemplate  the  a.ssent  of 
Her  Majesty  as  noces.sary.  The  jurisdiction  conb'rred  on  these  bodies 
being  purely  of  a loead,  rnuniciieal,  private  and  domestic  character,  no 
such  intervention  of  the  Sovereign  consent  was  deemed  necessary  or 
a[)[)roi)riate.  . . 

Molson  V.  Chapleau  (1883)  6 Legal  News.  222. 

Papineau,  J.  at  p.  224  said: 

“ It  has  been  proi)ei  ly  said  that  the  Queen  cannot  surrender  aiiy  of 
her  prerogatives,  except  by  a law  and  in  expre.ss  terms.  In  like  manner 
and  more  properly  it  may  be  said  that  the  Queen  cannot  cease  to  be  the 
personification  of  the  sovereign  authorit3^  in  any  part  of  the  Empire  with- 
out a law  of  the  imperial  parliament,  or  an  agreement  in  express  terms  to 
that  effect.  For  from  the  moment  w'hen  it  is  no  longer  she  who  per- 
sonifies tho  sovereign  authority  in  eveiy  province  of  the  Empire,  that 
province  is  no  longer  an  integral  part  of  that  Empire.  Now,  if  the  Queen 
has  withdrawn,  by  the  federal  compact,  both  from  the  legislature  and 
executive  of  the  provinces,  and  if  the  Lieutenant-Governors  are  not  her 
representatives,  and  do  not  exercise  in  her  name  and  in  her  stead  the 
authority  which  they  exercise;  these  provinces  are  no  longer  integral 
parts  of  the  Empire.  The  powers  granted  to  the  provincial  legislatures 
are  granted  to  them  to  the  exclusion  of  the  federal  parliament.  It  is 
the  same  with  the  executive  power.  A certain  number  of  these  powers 
are  rights  of  sovereignty,  which  can  only  be  exercised  by  the  sov'ereign 
or  by  her  representatives  in  her  name.  Such  are  legislation  over  property 
and  civil  rights,  the  administration  of  justice,  the  constitution  of  the 
courts,  as  well  civil  as  criminal,  etc.  Either  the  Lieutenant-Governors 
and  Legislators  act  in  their  own  name  (then  they  are  independent  of 
Her  Majesty)  or  they  do  so  in  the  name  of  Her  Majesty,  and  then  they 
are  her  representatives.  If  it  is  right  to  say  that  Her  Majesty  in  person 
<loes  not  form  part  of  the  provincial  legislatures  and  provincial  govern- 
ments, it  is  equally  right  to  say  that  she  forms  part  of  them  by  represen- 
tation. For  she  cannot  cease  to  form  part  of  them,  personally  or  by 
representation,  without  ceasing  to  be  sovereign  of  those  provinces.” 

The  Queen  v.  Bank  of  Nova  Scotia,  (1885  11  S.C.R.,  1. 
Taschoreau,  J.  at  p.  24: 

“ The  Lieutenant-Governors,  no  doubt,  in  the  performance  of  certain 
of  their  duties  as  such  under  the  B.N.A.  Act,  may  be  said  to  represent 
Her  Majesty,  in  the  same  sen.se  and  as  fully,  perhaps,  as  Her  Majesty  is 
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p. 420. 
p.  421. 


p.  165. 


roprosmtod,  for  inst:inc?o,  by  justicos  of  tlio  poacr,  constablo.s  and  bailiffs, 
in  the  oxcciition  of  their  duties.  But  it  is  the  first  time  that  I hear  it  con- 
tended, as  has  been  done  in  this  case,  that  the  Lieutenant-Governor  in  a 
province,  on  matters  not  exclusively  left  to  the  provinces  under  the 
B X.A.  Act,  coidd  ever  use  Her  Majesty’s  name  and  prerofjatives  to  defeat 
Her  Majestj'’s  liirhts  and  prerogatives.” 

Gibson  v.  M’ Donald  (1885)  7 O.R.,  401. 

O’Connor,  J.  at  pp.  420,  421,  422: 

“ The  Governor-General  is  the  direct  representative  of  the  Queen, 
her  only  rcpres('nt:itive  in  Canada,  holds  his  commission  immediately  from 
Her  Majesty,  and  exercises  the  largcT  powers  of  the  Executive  of  th^ 
Dominion  inferior  only  to  the  powers  of  the  Imperial  Government,  but 
superior  to  those  of  the  Provincial  Government. 

He,  therefore,  exercises  all  the  executive  power  which  is  vested  in  Her 
Majesty  by  the  Act,  and  the  prerogative  powers  of  the  Crown  to  the 
fullest  extent  that  they  are  capable  of  being  exercised  in  relation  to  the 
Dominion;  that  is,  to  the  fullest  that  is  consistent  with  colonial  de- 
pendence, for  that  is  the  effect  of  his  commission  and  instructions 

Xo  person  can  administer  justice  but  by  the  authority  and  in  the 
name  of  the  Queen. 

She,  therefore,  appoints  the  Judges  or  Justices,  who  administer  justice 
in  her  Courts. 

In  Canada  the  Governor,  who  alone  represents  her  there,  appoints  the 
Judges  in  her  name,  under  the  advice  of  his  council. 

♦ ♦ ♦ ♦ ♦ 

Of  this  Government  (i.e.,  the  provincial)  neither  the  Queen  nor  her 
representative  is  a part.  It  is  composed  merely  of  ‘officers’,  of  whom  the 
Lieutenant-Governor  is  an  officer  of  the  Dominion,  appointed  by  the 
Governor  General.  This  distinction  is  a marked  one,  which  seems  in  itself 
clearly  to  exclude  from  the  Provincial  Government  the  exercise  of  the 
Crown’s  prerogative,  and  the  statutory  powers  reserved  to  the  Crown  in 
relation  to  the  administration  of  justice  in  Canada.” 

Regina  v.  St.  Catharines  Milling  Company  (1886)  13 
O.A.R.,  148. 

Burton,  J.  A.  at  pp.  165,  166: 

“ If  it  had  not  hern  for  the  expression  to  be  found  in  some  judicial 
utterances  placing  within  very  narrow  limits  the  powers  of  the  executive  of 
the  Provinces,  I should  have  thought  it  too  clear  for  argument,  that  the 
powers  formerly  exercised  by  the  Lieutenant-Governors  of  the  other  Prov- 
inces, and  by  the  Governor  General  of  Canada  in  reference  to  provincial 
matters,  including  agreements  or  so-called  treaties  with  the  Indians  for 
the  extinguishment  of  their  rights,  and  granting  to  them  in  lieu  thereof 
certain  reserves  either  for  occupation  or  for  sale,  w^ere  now  v'ested  ex- 
clusively in  the  Lieutenant-Governors.  The  v'icw  that  has  been  sometimes 
expressed  that  they  do  not  represent  Her  Majesty  for  any  purpose,  appears 
to  me  to  be  founded  on  a fallacy,  and  to  be  taking  altogether  too  narrow 
a view  of  an  Act,  which  is  not  to  be  construed  like  an  ordinary  Act  of 
Parliament,  but  as  pointed  out  in  the  Queen  v.  Hodge,  is  to  be  interpreted 
in  a broad  liberal  and  quasi  political  sense. 

Hn  * * If 
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There  are  several  clauses  of  the  Hritish  North  America  Act  ia  which  P-  166. 
his  j)ower  to  act  in  the  name  of  the  C^ueeii  is  expressly  recognized,  as  for 
instance:  section  S2.  which  empowers  him  in  tlie  Queon’s  name  to  summon 
the  Legislature:  in  sec.  72  the  Lieuttmant-dovernor  of  Quebec  is 
authorized  to  appoint  legislative  councillors  in  the  (Queen’s  name;  and 
the  Provincial  Legislatures  creato  Her  Majesty’s  courts  of  civil  and 
criminal  jurisdiction,  the  writs  in  which  are  issued  in  Her  Majesty’s 
name.  And  this  view  appears  to  have  received  the  direct  confirmation  of 
the  Privy  Council  in  Thcbcryc  \\  Landry,  in  which  the  Judicial  Com- 
mittee refer  to  an  Act  of  the  Provincial  Legislature  (2  App.  Cas.  108)  as 
Inning  been  assented  to  on  the  jiart  of  the  Crown,  and  to  which  therefore 
the  Crown  was  a party.” 

Alt -Gen.  of  Canada  v.  Att.-Gcn.  of  Ontario  (1891)  20 
O.R.  222. 

Boyd,  C.  at  p.  247 : 

“ What  has  just  been  said,  answers  also  the  argument  based  upon 
section  02.  ."’ub-sec.  1 of  the  Imperial  Act,  which  forbids  interference  with 
the  office  of  Lieut. -Governor.  That  veto  is  manifestly  intended  to  keen 
intact  the  headship  of  the  Provincial  Government,  forming,  as  it  does, 
the  link  of  federal  power;  no  essential  change  is  possible  in  the  constitu- 
tional position  or  functions  of  this  chief  officer,  but  that  docs  not  inhibit 
a statutory  increa.se  of  duties  germane  to  the  office.” 

The  Liquidators  of  the  Maritime  Bank  of  Canada  v.  The 
Receiver-General  of  New  Brunswick,  (1892)  A.C.  437. 

Lord  Watson  delivering  the  judgment  of  the  Judicial 
Committee  of  the  Privy  Council  said : 

“ Their  Lordships  do  not  think  it  nece.ssary  to  examine,  in  minute  p 4^^ 
detail,  the  provisions  of  the  Act  of  1867,  wdiich  nowhere  profess  to  curtail 
in  an3"  respect  the  rights  and  privileges  of  the  Crown,  or  to  disturb  the 
relations  then  subsisting  between  the  Sovereign  and  the  provinces.  The 
object  of  the  Act  was  neither  to  w^eld  the  provinces  into  one,  nor  to 
subordinate  provincial  governments  to  a central  authority,  but  to  create 
a federal  government  in  which  they  should  all  be  represented,  entrusted 
with  the  exclusive  administration  of  affairs  in  which  they  had  a common  p 442. 
interest,  each  province  retaining  its  independence  and  autonomy.  That 
object  w’as  accomplished  by  distributing,  between  tlie  Dominion  and  the 
provinces,  all  powers  executive  and  legislative,  and  all  public  property 
and  revenues  which  had  previously  belonged  to  the  provinces,  so  that  the 
Dominion  Government  should  be  vested  with  such  of  these  pow’ers, 
property,  and  revenues  as  were  necessary  for  the  due  performance  of  its 
constitutional  functions,  and  that  the  remainder  should  be  retained  by  the 
provinces  for  the  purposes  of  provincial  government.  . . . 

It  would  require  ver>'  exi)ress  language,  such  as  is  not  to  be  found  p 443 
in  the  Act  of  1867,  to  warrant  the  inference  that  the  Imperial  Legi.slature 
meant  to  vest  in  the  provinces  of  Canada  the  right  of  exercising  supreme 
legislative  powers  in  which  the  British  Sovereign  was  to  have  no  share. 

...  If  the  Act  had  not  committed  to  the  Governor  General  the 
power  of  appointing  and  removing  Lieutenant-Governors,  there  would 
have  been  no  room  for  the  argument,  which,  if  pu.shed  to  its  logical  con- 
clusion, would  piove  that  the  Governor  General,  and  not  the  Queen, 


46 


whose  Viceroy  he  is,  became  the  sovereign  authority  of  the  province 
whenever  the  Act  of  1867  came  into  operation.  But  the  argument  ignores 
the  fact  that,  by  sec.  58,  the  appointment  of  a provincial  governor  is  made 
by  the  ‘ Governor  General  in  Council  by  Instrument  under  the  Great 
Seal  of  Canada,’  or,  in  other  words,  by  the  E.xocutive  Government  of  the 
Dominion,  which  is,  by  sec.  9,  expressly  declared  ‘ to  continue  and  be 
vested  in  the  Queen.’  There  is  no  constitutional  anomaly  in  an  executive 
officer  of  the  Crown  receiving  his  api>ointment  at  the  hands  of  a govern- 
ing body  who  have  no  powers  and  no  functions  except  as  representatives 
of  the  Crown.  The  act  of  the  Governor  General  and  his  Council  in 
making  the  appointment  is,  wdthin  the  moaning  of  the  statute,  the  act 
of  the  Crown;  and  a Lieutenant-Governor  when  appointed,  is  as  much 
the  representative  of  Her  Majesty  for  all  purposes  of  provincial  govern- 
ment as  the  Governor  General  himself  is  for  all  purposes  of  Dominion 
Government.” 

Bonanza  Creek  Gold  Mining  Company  v.  The  King  (1916) 
1 A.C.  566. 

Viscount  Haldane  delivering  the  judgment  of  the  Judicial 
Committee  of  the  Privy  Council  said: 

P‘579.  . . It  is  to  be  observed  that  the  British  North  America  Act  has 

made  a distribution  between  the  Dominion  and  the  provinces  which 
extends  not  only  to  legislative  but  to  executive  authority.  The  executive 
government  and  authority  over  Canada  are  primarily  vested  in  the 
Sovereign.  But  the  statute  proceeds  to  enact,  by  s.  12,  that  all  powers, 
authorities,,  and  functions  which  by  any  Imperial  statute  or  by  any  statute 
of  the  provinces  of  Upper  Canada,  Lower  Canada,  Canada,  Nova  Scotia, 
or  New  Brunswick  are  at  the  Union  vested  in  or  exercisable  by  the 
respective  Governors  or  Lieutenant-Governors  of  these  provinces  shall, 
‘ as  far  as  -the  same  continue  in  existence  and  are  capable  of  being  exercised 
after  the  Union  in  relation  to  the  government  of  Canada,’  be  vested  in 
and  exercisable  by  the  Governor  General.  Sec.  65,  on  the  other  hand, 

p.  580.  provides  that  all  such  powers,  authorities,  and  functions  shall,  ‘ as  far  as 

the  same  are  capable  of  being  exercised  after  the  Union  in  relation  to  the 
government  of  Ontario  and  Quebec  respectively,  be  vested  in  and  exer- 
cisable by  the  Lieutenant-Governors  of  Ontario  and  Quebec  respectively.’ 
By  s.  64  the  constitution  of  the  executive  authority  in  Nova  Scotia  and 
New  Brunswick  was  to  continue  as  it  existed  at  the  Union  until  altered 
under  the  authority  of  the  Act. 

The  effect  of  these  sections  of  the  British  North  America  Act  is  that, 
subject  to  certain  express  provisions  in  that  Act  and  to  the  supreme 
authority  of  the  Sovereign,  who  delegates  to  the  Governor  General  and 
through  his  instrumentality  to  the  Lieutenant-Governors  the  exercise  of  the 
prerogative  on  terms  defined  in  their  commissions,  the  distribution  under 
the  new  grant  of  executive  authority  in  substance  follows  the  distribution 
under  the  new  grant  of  legislative  powers.  In  relation,  for  example,  to  the 
incorporation  of  companies  in  Ontario  with  provincial  objects  the  powers 
of  incorporation  which  the  Governor  General  or  Lieutenant-Governor 
possessed  before  the  Union  must  be  taken  to  have  passed  to  the  Lieutenant- 
Governor  of  Ontario  so  far  as  concerns  companies  with  this  class  of  objects. 
Under  both  s.  12  and  s.  65  the  continuance  of  the  powders  thus  delegated 
is  made  by  implication  to  depend  on  the  appropriate  Legislature  not 
interfering. 
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There  can  be  no  doubt  that  prior  to  1867  the  Governor  General  was 
for  many  purposes  entrusted  with  the  exercise  of  the  prerogative  power 
of  the  Sovereign  to  incorporate  companies  throughout  Canada,  and  such 
prerogative  power  to  that  extent  became  after  confederation,  and  so  far 
as  provincial  objects  required  its  exercise,  vested  in  the  Lieutenant- 
Governors,  to  whom  provincial  Great  Seals  were  assigned  as  evidences 
of  their  authority.  Whatever  obscurity  may  at  one  time  have  prevailed 
as  to  the  position  of  a Lieutenant-Governor  appointed  on  behalf  of  the 
Crown  by  the  Governor  General  has  been  dispelled  by  the  decision  of  p.  581. 
this  Board  in  Liquidators  of  the  Maritime  Bank  of  Canada  v.  Receiver’- 
General  of  New  Brunswick  ((1892)  A.C.  437,  443).  It  was  there  laid  down 
that  ‘ the  act  of  the  Governor  General  and  his  Council  in  making  the 
appointment  is,  within  the  meaning  of  the  statute,  the  act  of  the  Crown; 
and  a Lieutenant-Governor,  when  appointed,  is  as  much  the  representative 
of  Her  Majesty  for  all  purposes  of  provincial  government  as  the  Governor 
General  himself  is  for  all  purposes  of  Dominion  government.’ 

The  form  of  the  commission  by  which  the  Governor  General  appoints 
a Lieutenant-Governor  to  be  Lieutenant-Governor  of  Ontario  bears  this 
out.  For  it  runs  in  the  name  of  the  Sovereign,  and  is  ‘ to  do  and  execute 
all  things  that  shall  belong  to  your  said  command  and  the  trust  we  have 
reposed  in  you,  according  to  the  several  provisions  and  directions  granted 
or  appointed  you  by  virtue  of  the  Act  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  passed  in  the  thirtieth  year  of  the  reign  of  Her  late 
Majesty  Queen  Victoria,  called  and  known  as  The  British  North  America 
Act,  1867,  and  of  all  other  statutes  in  that  behalf  and  of  this  our  present 
commission,  according  to  such  instructions  as  are  herewith  given  to  you 
or  which  may  from  time  to  time  be  given  to  you  in  respect  of  the  said 
province  of  Ontario  under  the  sign  manual  of  our  Governor  General  of 
our  said  Dominion  of  Canada,  or  by  order  of  our  Privy  Council  of  Canada, 
and  according  to  such  laws  as  are  or  shall  be  in  force  in  the  said  province 
of  Ontario.’ 

...  A yet  larger  view  of  the  devolution  and  distribution  of  executive  p.  585. 
power  in  Canada  was  suggested  in  some  of  the  arguments  addressed  to 
their  Lordships  from  the  Bar,  and  they  are  aware  that  this  view  has  been 
contended  for  on  former  occasions  in  the  Dominion.  It  has  been  urged 
in  several  cases  which  have  occurred  that  the  Governor  General  and  the 
Lieutenant-Governors  of  the  provinces,  excepting  so  far  as  the  Royal 
prerogatives  have  been  reserved  expressly  or  by  necessary  implication, 
have  the  right  to  exercise  them,  as  though  by  implication  completely 
handed  over  and  distributed  in  such  a fashion  as  to  cover  the  whole  of 
the  fields  to  which  the  self-government  of  Canada  extends.  The  Governor 
and  the  Lieutenant-Governors  would  thus  be  more  nearly  viceroys  than 
representatives  of  the  Sovereign  under  the  restrictions  explained  in 
MiLsgrove  v.  Pulido  i((1879)  5 App.  Cas.  102),  where  it  was  laid  down  that, 
in  the  case  of  a Crown  Colony,  the  commission  of  the  Governor  must  in 
each  case  be  the  measure  of  his  executive  authority,  a principle  which,  p.  586. 
in  such  a case  as  that  of  a self-governing  Dominion  like  Canada,  might 
find  its  analogy  in  the  terms  not  only  of  the  commission  but  of  the 
statute  creating  the  Constitution. 

The  argument  for  the  larger  view  concedes  that  it  is  the  general  rule 
in  the  construction  of  statutes  that  the  Crown  is  not  affected  imless  there 
be  words  to  that  effect,  inasmuch  as  the  law  made  by  the  Crown  with  the 
assent  of  the  Lords  and  Commons  is  enacted  prima  fade  for  the  subject 
and  not  for  the  Sovereign.  But  this  principle  of  construction  it  is  said 
cannot  apply  to  an  Act  the  expressed  object  of  which  is  to  grant  a 
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Constitution  with  full  legislative  and  executive  powers.  In  the  case  of 
such  an  Act  there  is  therefore  no  presumption  that  the  general  provisions 
it  contains  were  not  intended  to  include  any  matter  of  prerogative  which, 
in  the  absence  of  the  rule  of  construction  above  stated,  would  fall  within 
the  general  words  employed.  For  a Constitution,  granted  to  a dominion 
for  regulating  its  own  affairs  in  legislation  and  government  generally, 
cannot  be  created  without  dealing  with  the  prerogative,  and  the  British 
North  America  Act  from  beginning  to  end  deals  with  matters  of  preroga- 
tive. for  the  most  part  without  expressly  naming  the  Sovereign. 

If  this  argument  were  well  founded  it  would  afford  a short  cut  to  the 
solution  of  the  question  which  has  arisen  in  this  appeal.  For  under  the 
distribution  of  the  prerogative  which  it  a.ssumes  it  would  be  difficult  to 
see  how  a Lieutenant-Go\'emor,  placed  in  the  position  of  a viceroy  as 
regards  matters  pertaining  to  the  government  of  his  province,  could  be 
excluded  from  the  prerogative  power  of  incorporating  by  charter,  unless 
that  power  had  been  expressly  taken  away  by  legislation. 

But  their  Lordships  abstain  from  discussing  at  length  the  question  so 
raised.  They  will  only  say  that  when,  if  ever,  it  comes  to  be  argued 
points  of  difficulty  will  have  to  be  considered.  There  is  no  provision  in 
th(!  British  North  America  Act.  corresponding  even  to  s.  61  of  the  Aus- 
tralian Commonwealth  Act,  which,  subject  to  the  declaration  of  the  dis- 
cretionary right  of  delegation  by  the  Sovereign  in  ch.  1,  s,  2,  provides 
that  the  executive  power,  though  declared  to  be  in  the  Sovereign,  is  yet 
to  be  exercisable  b}--  the  Governor  General.  /Moreover,  in  the  Canadian 
Act  there  are  various  significant  sections,  such  as  s.  9,  which  declares  the 
executive  government  and  authority  over  Canada  to  continue  and  be 
vested  in  the  Sovereign;  s.  14,  which  declares  the  power  of  the  Sovereign 
to  authorize  the  Governor  General  to  appoint  deputies;  s.  15,  which, 
differing  from  ?.  68  of  the  Commonwealth  Act,  says  that  the  command 
in  chief  of  the  naval  and  military  forces  in  Canada  is  to  be  deemed 
to  continue  and  be  vested  in  the  Sovereign;  and  s.  16,  which  says  that, 
until  the  Sovereign  otherwise  directs,  the  seat  of  the  Government  in 
Canada  shall  be  Ottawa.  These  and  other  provisions  of  the  British  North 
America  Act  appear  to  preserve  prerogative  rights  of  the  Crown  which 
would  pass  if  the  scheme  were  that  contended  for,  and  to  negative  the 
theory  that  the  Governor  General  is  made  a viceroy  in  the  full  sense, 
and  they  point  to  the  different  conclusion  that  for  the  measure  of  his 
powers  the  words  of  his  commission  and  of  the  statute  itself  must  be 
looked  to.  In  the  case  of  Liquidators  of  the  Maritime  Bank  oj  Canada 
V.  Receiver-General  of  New  Brunswick  ((1892)  A.C.  437,  Vol.  1,  p.  414) 
already  referred  to,  it  was  said  by  this  Board  that  the  provisions  of  the 
Act  ‘ nowhere  profess  to  curtail  in  any  respect  the  rights  and  privileges 
of  the  Crown  or  to  disturb  the  relations  then  subsisting  between  the 
Sovereign  and  the  provinces.’  Properly  understood,  and  subject  to  such 
expre.<«  provisions  of  the  Act  as  transfer  what  would  otherwise  remain 
prerogative  powers,  their  Lordships  are  disposed  to  agree  with  this  inter- 
pretation. It  is  quite  consistent  with  it  to  hold  that  executive  power 
is  in  many  situations  which  arise  under  the  statutory  Constitution  of 
Canada  conferred  by  implication  in  the  grant  of  legislative  power,  so 
that  where  such  situations  arise  the  two  kinds  of  authority  are  correla- 
tive. It  follows  that  to  this  extent  the  Crown  is  bound  and  the  preroga- 
tive affected.  But  such  a conclusion  is  a very  different  one  from  the  far- 
reaching  principle  contended  for  in  the  argument  in  question.” 
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In  Re  The  Initiative  and  Referendum  Act  (1919)  A.C., 

936.  The  head-note  reads  as  follows: 

“The  British  North  America  Act,  1867,  s.  92,  head  1,  which  empowers 
a Provincial  Legislature  to  amend  the  constitution  of  the  Province,  ‘except- 
ing as  regards  the  office  of  Lieutenant-Governor,’  excludes  the  making  of 
a law  which  abrogates  any  power  which  the  Crown  possesses  through  the 
Lieutenant-Governor  who  directly  represents  the  Crown. 

The  Initiative  and  Referendum  Act,  being  0 Geo.  5,  e.  59  of  the  Acts 
of  the  Legislative  Assembly  of  Manitoba,  is  invalid,  since  it  would  compel 
the  Lieutenant-Governor  to  submit  a proposed  law  to  a body  of  voters 
totally  distinct  from  the  legislature  of  which  he  is  the  constitutional  head, 
and  would  render  him  powerless  to  prevent  it  from  becoming  an  actual 
law  if  approved  by  those  voters.  The  offending  provisions  of  the  Act 
being  so  interwoven  with  its  scheme  as  not  to  be  severable,  the  Colonial 
Laws  Validity  Act,  1865,  cannot  be  applied  to  validate  any  part  of  the 
Act.” 

Viscount  Haldane  delivering  the  judgment  of  the  Judicial 
Committee  of  the  Privy  Council  said: 

. The  Executive  Government  of  Canada  was  declared  by  the  p.  941. 
Act  of  1867  to  remain  vested  in  the  Queen,  and,  by  s.  12,  all  powers, 
authorities  and  functions  vested  in  or  exercisable  by  the  Governors  or 
Lieutenanti-Governors  of  the  Provinces  brought  into  confederation  were, 
so  far  as  the  same  continued  in  existence  and  were  capable  of  being 
exercised  after  the  Union  in  relation  to  the  Government  of  Canada,  to  be 
vested  in  and  exercisable  by  the  Governor  General.  A Parliament  was 
then  set  up  for  Canada.  Part  V of  the  Act  established  analogous  Consti- 
tutions for  the  Provinces.  For  each  of  these  there  was  to  be  a Lieutenant- 
Governor.  Although  he  is  under  s.  58  appointed  by  the  Governor  General, 
it  has  been  settled  by  decisions  of  the  Judicial  Committee,  such  as  that 
in  Liquidators  of  the  Maritime  Bank  of  Canada  v.  Receiver  General  of 
New  Brunswick  {{1892)  A.C.  437,  Vol.  1,  p.  414),  that,  as  the  appointment 
of  a Provincial  Governor  is  made  under  the  Great  Seal  of  Canada,  and 
therefore  really  by  the  Executive  Government  of  the  Dominion  which  is 
in  the  Sovereign,  the  Lieutenant-Governor  is  as  much  the  representative 
of  His  Majesty  for  all  purposes  of  Provincial  Government  as  is  the 
Governor  General  for  all  purposes  of  Dominion  government.  Sect.  65 
and  the  other  sections  dealing  with  the  subject  define  the  powers  of  the 
Lieutenant-Governor  as  being  such  of  those  powers  having  been  exercis-  p.  942. 
able  by  the  Governors  or  Lieutenant-Governors  of  the  Provinces  brought 
into  Confederation,  as  are  exercisable  in  relation  to  the  Government  of 
a Province. 

. . . . After  thus  defining  the  executive  power  the  statute  goes  on 

to  provide  for  a Legislature  for  each  Province,  and  concludes  Part  V by 
declaring  in  s.  90  that  what  has  been  laid  down  as  to  the  Dominion  Par- 
liament in  regard  to  Appropriation  and  Money  Bills,  the  recommenda- 
tion of  money  votes,  the  assent  to  Bills,  the  disallowance  of  Acts,  and 
the  signification  of  pleasure  on  Bills  reserved,  is  to  extend  and  apply  to 
the  Legislatures  of  the  several  Provinces  as  if  these  provisions  were  re- 
enacted and  made  applicable  in  terms  to  the  respective  provinces  and 
their  Legislatures,  with  the  substitution  of  the  Lieutenant-Governor  of 
the  Province  for  the  Governor  General,  of  the  Governor  General  for  the 
Sovereign  and  for  a Secretary  of  State  and  of  one  year  for  two  years 
and  of  the  Province  for  Canada. 

The  Act  then,  by  two  well-known  sections,  91  and  92,  distributes  the 
powers  of  legislation  which  it  confers  between  the  Dominion  Parliament 
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p.  943.  and  the  Provincial  lyegislaturos.  Nothing  in  s.  91,  which  relates  to 

Dominion  powons.  affects  the  question  under  consideration,  excepting  in 
one  important  respect.  . . . The  language  of  s.  92  is  important.  That 

section  commences  by  enacting  that  ‘ in  such  Province  tlie  D''gislature 
may  exclusively  make  laws  in  relation  to  matters  ’ coming  within  certain 
classes  of  subjects.  The  only  one  of  these  classes  which  is  relevant  for 
the  present  purpose  is  the  first  enumerated,  ‘ the  amendment  from  time 
to  time,  notwithstanding  anything  in  this  Act.  of  the  Constitution  of  the 
Province,  excepting  as  regards  the  office  of  Lieutenant-Governor.’ 

The  references  their  Lordships  have  already  made  to  the  character 
of  the  office  of  Lieutenant-Governor,  and  to  his  position  as  directly 
representing  the  Sovereign  in  the  province,  renders  natural  the  exclusion 
of  his  office  from  the  power  conferred  on  the  Provincial  Legislature  to 
amend  the  constitution  of  the  Province.  The  analogy  of  the  British 
Constitution  is  that  on  which  the  entire  scheme  is  founded,  and  that 
analogy  points  to  the  impropriety,  in  the  absence  of  clear  and  unmis- 
takable language,  of  construing  s.  92  as  permitting  the  abrogation  of  any 
power  which  the  Crown  possesses  through  a person  who  directly  repre- 
sents it.  For  when  the  Lieutenant-Governor  gives  to  or  withholds  his 
assent  from  a Bill  passed  by  the  Legislature  of  the  province,  it  is  in  con- 
templation of  law  the  Sovereign  that  so  gives  or  withholds  assent.  More- 
over, in  accordance  with  the  analogy  of  the  British  Constitution  which 
the  Act  of  1867  adopts,  the  Lieutenant-Governor  who  represents  the 
Sovereign  is  a part  of  the  Legislature.  This  is  in  terms  so  enacted  in 
such  sections  as  s.  69,  the  principle  of  which  has  been  applied  to  Manitoba 
by  s.  2 of  the  Dominion  Statute  of  1870,  which  formed  the  new  Province 
p.  944.  out  of  Rupert’s  Land  and  the  North-Western  Territory,  and  established  it 

with  the  Constitution  provided  by  the  Act  of  1867.  It  follows  that  if  the 
Initiative  and  Referendum  Act  has  purported  to  alter  the  position  of  the 
Lieutenant-Governor  in  these  respects,  this  Act  was  in  so  far  ultra  vires. 

Their  Lordshi|)s  are  of  opinion  that  the  language  of  the  Act  cannot 
be  construed  otherwise  than  as  intended  seriously  to  affect  the  position 
of  the  Lieutenant-Governor  as  an  integral  part  of  the  Legislature,  and  to 
detract  from  rights  which  are  important  in  the  legal  theory  of  that  posi- 
tion. For  if  the  Act  is  valid  it  compels  him  to  submit  a proposed  law  to 
a body  of  voters  totally  distinct  from  the  Legislature  of  which  he  is  the 
constitutional  head,  and  renders  him  powerless  to  prevent  it  from  becoming 
an  actual  law  if  approved  by  a majority  of  these  voters.  It  was  argued 
that  the  words  already  referred  to,  which  appear  in  s.  7,  preserve  his 
powers  of  veto  and  disallowance.  Their  Lordships  are  unable  to  assent 
to  this  contention.  The  only  powers  preserved  are  those  which  relate  to 
Acts  of  the  Legislativ'e  Assembly  as  distinguished  from  Bills,  and  the 
powers  of  veto  nnd  disallowance  referred  to  can  only  be  those  of  the 
Governor  General  under  s.  00  of  the  Act  of  1867,  and  not  the  powers  of 
the  Lieutenant-Governor,  which  are  at  an  end  when  a Bill  has  become  an 
Act.  Sect.  11  of  the  Initiative  and  Referendum  Act  is  not  less  difficult 
to  reconcile  with  the  rights  of  the  Lieutenant-Governor.  It  provides  tliat 
when  a proposal  for  repeal  of  some  law'  has  been  approved  by  the  majority 
of  the  electors  voting,  that  law  is  automatically  to  be  deemed  repealed 
at  the  end  of  thirty  days  after  the  clerk  of  the  Executive  council  shall 
have  published  in  the  Manitoba  Gazette  a statement  of  the  result  of  the 
vote.  Thus  the  Lieutenant-Governor  ai)i)cars  to  be  wholly  excluded  from 
the  new  legislative  authority. 

These  considerations  are  sufficient  to  establish  the  ultra  vires  char- 
acter of  the  Act.  The  offending  provisions  are  in  their  Lordships’  view 
so  interwoven  into  the  scheme  that  they  arc  not  severable.” 
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hatever  the  effect  these  provi- 
sions may  have  as  to  aliens  or 
international  relations,  the 
Minister  of  Justice  was  not 
prepared  to  recommend  that 
they  should  go  into  operation. 

he  proposed  legislation  was 
clearly  in  conflict  with  the 
policy  that  His  Excellency’s 
Government  has  enunciated  by 
Order  in  Council  of  30th  May, 
1913,  disallowing  a former  Act 
of  British  Columbia,  ch.  71  of 
1917,  and  was  consequently  not 
a measure  which  could  receive 
the  approval  of  His  Excel- 
lency’s government. 

is  bill  was  simply  a reproduc- 

ion  in  terms,  with  substitu- 

lon  of  dates,  of  a bill  passed 
y the  legislative  assembly  of 
•ritish  Columbia  bearing  the 
ime  title  and  reserved  by 
[is  Honour  the  Lieutenant- 
rovernor  for  the  signification 
f His  Excellency’s  pleasure  of 

Jth  March,  1919.  Assent 

ithheld  from  this  bill  for  the 

ime  reason  as  in  the  case  of 

le  bill  referred  to. 
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October  15,  1937. 


MEMORANDUM 

ON 

]>OMINION  POWER  OF  DISALLOWANCE  OF 
PROVINCIAL  LEGISLATION 

1.  Historical  Historically,  the  power  of  the  Dominion 
Source  of  Government  to  disallow  Provincial  Legisla- 

the  Power.  genesis  in  the  resolutions  adopted 

by  the  Conference  of  Canadian  and  other  delegates  held 
at  Quebec  in  October,  1864.  These  resolotions  (common- 
ly referred  to  as  the  Quebec  Resolutions)  embody  the 
original  framework  of  the  Constitution  of  Canada.  On 
October  25,  1864,  on  the  motion  of  the  Honourable  Mr. 
Oliver  Mowat,  one  of  its  Canadian  Delegates,  the  Con- 
ference resolved  that  the  proposed  constitution  should  con- 
tain the  following  provision: 

“ Any  Bill  passed  by  the  General  Legislature  shall  be  subject  to  dis- 
allowance by  Her  Majesty  within  two  years  as  in  the  case  of  Bills  passed 
by  the  said  Provinces  hitherto,  and  in  like  manner  any  Bill  passed  by  a 
Local  Legislature  shall  be  subject  to  disallowance  by  the  General  Gov- 
ernment witnin  one  year  after  the  passing  thereof.”  Pope’s  Confed.  Docts. 
pp.  30,  31. 

This  provision  was  carried  into  the  final  draft  of  the 
resolutions  as  article  51,  which  read  as  follows: 

“ Any  Bill  passo<l  by  the  General  Parliament  shall  be  subject  to  dis- 
allowance by  Her  Majesty  within  two  years,  as  in  the  case  of  Bills  pas.sed 
by  the  Legislatures  of  the  said  Provinces  hitherto,  and  in  like  manner 
any  Bill  passed  by  a Local  Legislature  shall  be  subject  to  disallowance  by 
the  Governor  General  within  one  year  after  the  passing  thereof.”  Pope’s 
Confed.  Docts.  p.  49. 

This  article  appears  as  article  50  in  the  revised  draft  of 
the  resolutions  adopted  at  a Conference  of  the  delegates 
from  the  British  North  American  Provinces  held  at  the 
Westminster  Palace  Hotel  in  London  in  December,  1866; 
Pope’s  Confed.  Docts.  pp.  107-108. 

In  the  rough  draft  of  the  Bill  to  provide  for  the  union 
of  the  British  North  American  Provinces,  prepared  by 
the  London  Conference,  effect  was  given  to  said  article  50 
of  the  revised  resolutions,  by  sec.  34  (Pope’s  Confed. 
Docts.  p.  130),  which  reads,  in  part,  as  follows: 

“ The  Governor  General  may  disallow  any  bill  passed  by  the  local 
legislature  within  one  year  after  the  passing  thereof  and  upon  the  proc- 
lamation thereof  by  the  Governor,  it  shall  become  null  and  void.” 
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In  the  fourth  draft  of  the  Bill,  provision  for  the  dis- 
allowance by  the  Governor  General  of  any  Act  passed 
by  a provincial  legislature  was  made  by  sec.  119,  read- 
ing as  follows: 

“ 119.  Where  the  Lieutenant  Governor  assents  to  a Bill  he  shall  by 
the  first  convenient  opportunity  send  an  authentic  copy  of  the  Act  to  the 
Governor  General,  and  if  the  Governor  General  in  Council  within  one 
year  after  the  passing  thereof,  thinks  fit  to  disallow  the  Act,  such  dis- 
allowance being  signified  by  the  Governor  General  to  the  Lieutenant 
Governor,  or  by  proclamation,  shall  annul  the  Act  from  and  after  the 
day  of  such  signification  or  proclamation.”:  Pope’s  Confed.  Docts.  p.  208. 

In  the  final  draft  of  the  said  Bill,  sec.  119  was  omitted, 
and,  instead,  it  was  provided  by  sec.  93: 

“ The  provision  of  Part  V of  this  Act  shall  extend  and  apply  to  the 
legislatures  of  the  several  provinces  as  if  those  provisions  were  here  re- 
enacted and  made  applicable  in  terms  to  the  respective  provinces  and 
the  legislatures  thereof.” 

The  provisions  of  Part  V (secs.  54  to  58  inch)  included 
in  section  57  the  provision  applicable  to  the  Parliament 
of  Canada  in  respect  of  the  disallowance  of  an  Act  passed 
by  that  Parliament  by  the  Sovereign  in  Council:  Pope’s 
Confed.  Docts.  p.  224.  Said  section  93  of  the  final  draft 
of  the  Bill  consequently  became  the  prototype  of  section 
90  of  the  Bill  as  finally  passed  by  the  Parliament  of  the 
United  Kingdom. 

The  resolutions,  as  well  as  the  rough  draft  and  the 
fourth  draft  of  the  Bill,  thus  manifest  in  express  terms 
the  intention  of  the  framers  of  the  British  North 
America  Act  to  vest  in  the  Governor  General  in  Council 
the  power  of  disallowance  of  provincial  legislation. 

In  virtue  of  the  conjoint  effect  of  secs.  56  and 
of  British  North  America  Act,  1867, 

provision  was  made  in  that  organic  instru- 
ment for  the  power  of  disallowance  contemplated  by  the 
article  of  the  Quebec  Resolutions  quoted  above.  By  sec. 
56  the  power  of  disallowance  in  respect  of  Dominion 
Acts  is  vested  in  the  Queen  in  Council.  By  sec.  90  the 
provisions  of  sec.  56  are  {inter  alia)  made  applicable  to 
statutes  passed  by  the  Provincial  Legislatures,  the  Gov- 
ernor General  in  Council  being  substituted  as  disallowing 
authority  for  the  Queen  in  Council,  and  the  period  of  one 
year  substituted  for  the  period  of  two  years  mentioned  in 
sec.  56.  In  consequence,  there  is  constitutionally  vested 
in  the  Governor  General  in  Council  the  power  to  disallow 


-■> ' s 


h 


''l: 


I 


5 


any  Act  of  a Provincial  Legislature  within  one  year  after 
receipt  of  an  authentic  copy  of  it  from  the  Lieutenant  Gov- 
ernor of  the  Province. 


3.  Views  of 
Fathers  of 
Confederation 
and  other 
Statesmen. 


In  the  debates  of  the  Quebec  Resolutions  in 
the  Parliament  of  the  Province  of  Canada  in 
1865,  as  might  be  expected,  special  attention 
was  called  to  the  proposal  to  vest  in  the 
Federal  Government  the  veto  power  over 
Provincial  legislation.  The  discussion  evoked  some  diver- 
gency of  opinion  as  to  the  wisdom  of  vesting  such  a power 
in  the  Federal  Government.  The  extracts  from  the  ‘Par- 
liamentary Debates  on  the  subject  of  Confederation  of  the 
British  North  American  Provinces  ’’  at  the  3rd  Session,  8th 
Provincial  Parliament  of  Canada  (1865),  set  out  in  Appen- 
dix “ A to  this  memorandum,  indicate  the  different  views 
expressed  in  this  topic.  Some  members,  notably  Hon.  A. 
A.  Dorion,  at  that  time  leader  of  the  Rouge  Party  in  Lower 
Canada,  and  Mr.  Christopher  Dunkin,  afterwards  Minister 
of  Agriculture  (1869-1871)  considered  the  Federal  veto 
power  to  be  an  objectionable  feature  of  union,  as  involving 
negation  of  real  provincial  autonomy.  But  others  includ- 
ing Fathers  of  Confederation  and  leading  Canadian  states- 
men, were  at  one  in  commending  the  provision  for  this 
power  as  being  one  of  the  best  features  of  the  scheme. 
It  was  “a  wise  power”  but  “not  an  ordinary  power  to  be 
commonly  resorted  to  ” (Honourable  John  Sanborn  at  p. 
123),  “The  best  protection  and  safeguard  of  the  system” 
(Sir  John  Rose  at  p.  404) ; “ necessary  in  order  that  the 
General  Government  may  have  control  over  the  proceedings 
of  the  local  legislatures  to  a certain  extent  ” (Mr.  Alexander 
Mackenzie  at  p.  433);  and  one  which  “must  of  necessity 
exist  somewhere  in  order  that  the  minority  may  be  pro- 
tected from  any  injustice  which  the  majority  might  attempt 
to  do  them  ” (Mr.  Paul  Denis  at  p.  876).  It  was  recognized 
that  this  veto  power  might  with  propriety  be  invoked,  as 
occasion  might  require,  to  prevent  “injustice  ...  in 
local  legislation”  (Honourable  George  Brown  at  p.  108; 
Sir  George  Etienne  Cartier  at  p.  407);  or  “unjust  or 
unwise  legislation  ” (Sir  George  Etienne  Cartier  at  p.  502)  ; 
or  “ a conflict  of  laws  and  jurisdictions  in  all  matters  of 
importance”  (Mr.  John  Scoble  at  p.  911). 

Macdonald,  in  moving  an  address  to  Her  Majesty 
praying  for  the  submission  of  a measure  to  the  Imperial 
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Parliament  based  on  the  Quebec  Resolutions,  made  only  a 
veiled  reference  to  the  veto  power.  He  said, — 

“As  lliis  is  to  ho  one*  united  Province  with  the  Local  Governments 
and  Legislatures  subordinate  to  the  General  Government  and  Legislature, 
it  is  obvious  that  the  Chief  Executive  Officer  in  each  of  the  Provinces 
must  be  siilx^nlinate  as  well.  The  General  Government  assumes  towards 
the  Local  Governments  precisely  the  same  position  as  the  Imperial  Gov- 
ernment holds  with  respect  to  each  of  the  Colonies  now.” 

Brown  said, 

“By  vesting  the  ai>pointment  of  Lieutenant  Governors  in  the  General 
Government  and  giving  a veto  over  all  local  measures,  we  have  secured 
that  no  injustice  shall  be  done  without  appeal  in  local  legislation.” 

Dorian  saw  in  the  Federal  veto  power  the  negation  of  any 
such  thing  as  responsible  Provincial  Government.  Might 
not  the  General  Government,  he  said, — 

“ for  party  purpases  reject  laws  passed  by  the  local  legislatures  and  de- 
manded by  a majority  of  the  people  of  that  locality.  . . . We  may 
find  parties  so  hotly  opposed  to  each  other  in  the  Local  Legislatures  that 
the  whole  power  of  the  minority  may  be  brought  to  bear  upon  their  friends 
who  have  a majority  in  the  General  Legislature  for  the  purpose  of  pre- 
venting the  i)assage  of  some  law  objectionable  to  them  but  desired  by  a 
majority  of  their  own  section.  What  would  be  the  result  of  such  a state 
of  things  but  bitterness  of  feeling,  strong  political  acrimony  and  dangerous 
agitation?” 

Cartier  said, — 

“ The  presumption  is  it  (the  Federal  veto  power)  will  be  exercised 
in  case  of  unjust  or  unwise  legislation.” 

Rose  believed  that, — 

“ This  power  of  negative,  this  power  of  \"eto,  this  controlling  power 
on  the  part  of  the  Central  Government  is  the  best  protection  and  safe- 
guard of  tlie  .system.” 

Dun  kin  found  in  the  provision  for  disallowance  the  im- 
possibility of  any  real  provincial  autonomy.  On  the  other 
hand,  Alexander  Mackenzie  thought  the  veto  power  was 
necessary, 

“ in  order  that  the  General  Government  may  have  a control  of  the  pro- 
ceedings of  the  Local  Legislatures  to  a certain  extent If 

each  Province  were  able  to  enact  such  laws  as  it  pleased,  everybody  would 
be  at  tlie  mercy  of  the  Local  Legislature,  and  the  General  Legislature 
would  become  of  little  importance.” 

So,  also,  Denis  thought, — 

“ This  right  of  veto  must  of  necessity  exist  somewhere  in  order  that 
the  minority  may  be  protected  from  any  injustice  that  the  majority  might 
attempt  to  do  them.” 
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Scoble  thought  the  veto  power  which  the  Federal  Execu- 
tive would  possess,  and  to  which  all  Local  Legislatures 
would  be  subject, 

“will  prevent  a conflict  of  laws  and  jurisdictions  in  all  matters  of  im- 
portance.” 

Moore  foresaw  that, — 

“ The  veto  power  thus  placed  in  the  hands  of  the  Federal  Govern- 
ment, if  exercised  frequently,  will  be  almost  certain  to  cause  difficulty 
between  the  Local  and  General  Governments.” 

Sanborn  concluded  that, — 

“ It  was  a wise  power  and  commended  itself  to  all ; it  was,  how- 
ever, not  an  ordinary  power  to  be  commonly  resorted  to,  but  an  extreme 
power  ami  one  almo>t  revolutionary.” 

4.  View  of  despatch  of  December  3,  1804,  to  Lord 

British  Govern-  Monk,  Governor  of  Canada,  acknowdedging 
ment,  1864.  receipt  of  the  Quebec  resolutions,  the  Right 
Honourable  Edward  Cardwell,  Secretary  of  State  for  the 
Colonies,  said, — 

“They  (Her  Majesty’s  Government)  are  glad  to  observe  that,  al- 
though large  powers  of  legislation  are  intended  to  be  vested  in  Local 
bodies,  yet  the  principle  of  central  control  has  been  steadily  kept  in  view. 
The  importance  of  this  principle  cannot  be  over-rated.  Its  maintenance 
is  cs.sential  to  the  practical  efficiency  of  the  system  and  to  its  harmonious 
operation  both  in  the  General  Government  and  in  the  Governments  of 
the  several  provinces.”  Can.  Sess.  Pap.  1865,  Vol.  24  (No.  12)  p.  11. 

In  a letter  dated  June  20,  1882,  published 
in  18  Can.  Law  Jour.  pp.  265-267,  Mr. 
Alpheus  Todd,  a leading  Canadian  writer 
on  constitutional  law,  said, — 

“ While  the  jurisdiction  of  the  Provincial  Legislatures  in  all  matters 
assigned  to  them  in  the  distribution  of  powers  by  the  92nd  .section  of 
the  B.N.A.  Act  is  absolute  as  well  as  ‘ exclusive  ’ and  cannot  be  impaired 

by  any  legislation  of  the  Dominion  Parliament there  still 

renuiins  the  supervisory  control  of  the  Crown  over  all  acts  of  legislation 
whether  within  or  without  the  competency  of  any  Colonial  or  Provincial 
Legislature,  to  which  resort  can  be  had  to  remedy  whatsoever  grievances 
may  arise  out  of  Local  legislation.  ...  I would  expretis  my  con- 
vichon  that  the  remedial  exercise,  of  this  control  of  the  Crown — however 
subordinately  it  may  and  ought  to  be  invoked — is  unquestionably  the  key- 
stone of  the  fabric  of  Confederation,  and  the  only  pow’er  which  can  be 
legitimately  put  forth  to  uphold  unity  of  action  and  to  secure  the  adop- 
tion of  souml  principles  of  legislation  in  the  various  Provinces  of  our 
widespread  Dominion. 

great  responsibility  rest.s  u])on  our  statesmen  in  this  matter.  They 
arc  bound,  on  the  one  hand,  not  to  yield  to  sectional  outcries  against  the 
lawful  and  appropriate  exercise  of  the  prerogative  of  disallowance;  and. 
on  the  other  hand,  to  be  exceedingly  careful  that  this  prerogative  is  never 
made  use  of  for  party  purjMJses  or  otherwise  than  to  protect  and  promote 
the  general  interests  of  Canada.” 


5.  Views  of 
Leading 
Constitutional 
Authorities. 
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In  an  opinion  given  on  June  18,  1909  (45  Can.  Law 
Jour.  457-462),  the  late  Professor  A.  V.  Dicey,  foremost 
English  authority  on  Constitutional  Law,  said  in  answer 
to  the  Third  Question  submitted  to  him: 

“Third  Question. — Does  the  B.N.A.  Act,  ss.  56  and  90,  give  to  the 
Governor  General  unlimited  power  of  disallowing  the  Acts  of  a provincial 
legislature? 

Answer. — The  whole  working  of  the  con.stitution  of  the  Dominion 
w’hich  is  created  under  the  B.N.A.  Act,  1867,  appears  to  depend  upon 
the  pos.session  of,  and  the  use  by  the  Governor  General  of  this  unlimited 
and  general  pow'cr  of  disallowance  (see  Lefroy,  Legislative  Power  cf 
Canada,  proposn.  10,  pp,  185-207).  On  this  point  I entirely  agree  with 
Mr.  Goldwin  Smith,  that  the  enactment  giving  the  power  of  disallowance 
l)Iainly  ‘refers  to  a pow’er  of  political  control  to  be  exercised  in  the 
interest  of  the  nation,  not  to  a mere  power  of  re.straining  illegal  stretches 
of  jurisdiction,  a function  w'hich  belongs,  not  to  a government,  but  to  a 
court  of  law  (Goldwdn  Smith,  Canada  and  the  Canadian  Question, 
1891,  p.  159). 

The  power  of  di.sallowance  is,  I am  told,  exercised  by  the  Governor 
General  in  Council,  that  is,  I presume,  in  practice  by  the  Ministry  of  one 
day.  But  the  power  is  itself  unlimited,  and  is  surely  intended  to  be 
exercised  to  prevent  the  enactment  of  unjust  laws,  especially  wdiere  such 
mjiLstice  may,  as  in  the  cases  submitted  to  me,  work  gross  injury  to  the 
whole  people  of  the  Dominion.  In  any  case  no  variation  of  the  policy 
adopted  by  different  Ministries  can  affect  the  fact  that  the  power  of 
disallowance  is  under  the  B.N.A.  Act,  1867,  quite  general  and  unrestricted." 


Shortly  after  the  close  of  the  first  session  of 
the  provincial  legislatures  newly  established 
under  the  British  North  America  Act,  1867, 
a question  arose  whether  the  Governor 
General  in  determining,  according  to  his 
discretion,  what  should  be  the  judgment  of  the  Crown  in 
respect  of  bills  passed  by  the  provincial  legislatures  and 
whether  they  should  be  disallowed  or  confirmed,  fulfilled 
this  function  as  an  Imperial  Officer  and  subject  to  instruc- 
tions received  from  the  Secretary  of  State,  or  whether  he 
was  bound  to  be  guided  by  the  advice  of  his  ministers  who 
were  themselves  responsible  to  the  Dominion  House  of 
Commons. 

The  Minister  of  Justice  for  the  Dominion  (Hon.  John 
A.  Macdonald)  was  requested  to  advise  the  Governor 
General  as  to  the  proper  course  to  pursue  with  respect  to 
acts  passed  by  the  provincial  legislatures.  In  commencing 
his  report  on  the  subject  the  minister  drew  attention  to 
the  fact  “that  the  same  powers  of  disallowance  as  have 
always  belonged  to  the  Imperial  government  with  respect 
to  the  acts  passed  by  the  colonial  legislatures  had  been 
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conferred  by  the  union  act  on  the  Government  of  Canada.’^ 

But  that  ^^under  the  present  constitution  of  Canada  the 
general  government  will  be  called  upon  to  consider  the 
propriety  of  allowance  or  disallowance  of  provincial  acts, 
much  more  frequently  than  Her  Majesty’s  government  has 
been  with  respect  to  colonial  enactments.”  The  import-  \ 

ance  of  establishing  a correct  constitutional  practice  in 
the  exercise  of  the  responsible  duties  devolving  upon  him 
under  these  circumstances,  induced  the  Governor  General 
of  Canada  (Sir  John  Young)  to  apply  to  the  Secretary  of 
State  for  the  colonies  (Earl  Granville)  for  instructions  on 
this  matter.  In  reply  to  the  Governor  General’s  request 
for  instructions,  Earl  Granville  stated  that,  in  the  event 
of  a provincial  act  being  passed,  which  in  the  opinion  of 
the  Governor  General  ^^was  gravely  unconstitutional”  or 
in  excess  of  the  power  of  the  local  body  or  in  violation  of 
the  Royal  instructions  for  the  reservation  of  laws  which 
were  objectionable  on  grounds  of  Imperial  policy,  he  was 
not  at  liberty,  even  on  the  advice  of  his  ministers  to 
sanction  or  assent  to  any  such  law.  If  such  advice  were 
given  “it  would  be  his  duty  to  withhold  his  sanction  and 
refer  the  question  to  the  Secretary  of  State.”  On  the  other 
hand  “if  he  were  advised  by  his  ministry  to  disallow  any 
provincial  act  as  illegal  or  unconstitutional,  it  would,  in 
general,  be  his  duty  to  follow  that  advice  whether  or  not 
he  concurred  in  their  opinion.”  This  instruction  appeared 
at  the  time  to  be  satisfactory  to  the  Dominion  govern- 
ment; and  more  particularly  in  light  of  an  oiSicial  letter 
which  on  December  13,  1872,  the  Registrar  of  His  Majesty’s 
Privy  Council  addressed  to  the  Under-Secretary  of  State 
for  the  Colonies,  stating  that  in  the  opinion  of  the  Lord 
President  of  the  Privy  Council  “the  power  of  confirming 
or  disallowing  provincial  acts  is  vested  by  the  statute  (i.e. 
the  British  North  America  Act,  1867)  in  the  Governor 
General  of  the  Dominion  of  Canada,  acting  under  the 
advice  of  his  constitutional  advisers,”  and  that  “there  is 
nothing  . . . which  gives  to  Her  Majesty  in  Council  any 
jurisdiction  over  this  question.” 

Subsequently,  however,  Earl  Kimberley  then  Secretary 
of  State  for  the  colonies — in  a dispatch  to  the  Governor 
General  of  Canada  dated  June  30,  1873,  in  reference  to 
the  proposed  disallowance  of  certain  acts  of  the  New 
Brunswick  legislature  passed  in  1872,  in  relation  to  common 
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schools  and  which  were  within  the  legislative  competence 
of  that  body, — you  declared  “that  this  is  a matter  on 
which  you  must  act  on  your  own  individual  discretion 
and  on  which  you  cannot  be  guided  by  the  advice  of  your 
responsible  ministers/’ 

This  discrepancy  of  opinion  upon  a question  of  such 
gravity  and  importance  attracted  the  attention  of  the 
Canadian  ministers.  A committee  of  the  Dominion  Privy 
Council  was  appointed  to  consider  it;  and  they  reported 
on  March  8,  1875,  their  opinion  that,  in  their  view  of 
the  construction  of  the  British  North  America  Act,  the 
Governor  General  was  required  to  exercise  the  power  of 
assent  to  or  disallow^ance  of  provincial  legislation  in  the 
same  manner  as  he  fulfilled  other  functions  of  govern- 
ment: that  is  to  say,  upon  the  advice  of  his  ministers. 
This  conclusion  was  communicated  to  the  Secretary  of 
State  for  the  Colonies  (Earl  Carnarvon)  by  the  Governor 
General.  Earl  Carnarvon  was  not  disposed  lo  accept  this 
principle;  and  the  despatch  setting  forth  his  views  having 
been  referred  to  the  Minister  of  Justice  (Mr.  Edward 
Blake)  for  his  consideration,  the  latter  on  December  22, 
1875  submitted  an  elaborate  report  to  council  which 
traversed  the  whole  of  the  ground  taken  by  the  Colonial 
Secretary.  The  substance  of  Mr.  Blake’s  submission, 
which  was  approved  by  the  Governor  General  in  Council 
and  forwarded  to  the  Colonial  Secretary,  appears  in  the 
following  extracts: 

“The  power  of  disallowance  of  Canadian  Statutes  is  by  sec.  56  of 
the  British  North  America  Act.  1867,  vested  in  the  Queen  in  Council. 
By  sec.  90  of  the  same  Act  this  provision  is  extended  and  applied  to 
each  Province  as  if  it  were  re-enacted,  and  is  so  made  applicable  in 
terms  thereto,  witli  the  substitution,  amongst  other  things,  of  the 
Governor  General  for  the  Queen.  The  result  is  that  by  the  express 
words  of  the  .\ct,  the  i)ower  of  disallowance  of  Provincial  Statutes  is 
vested  in  tlu^  Governor  General  in  Council,  a phrase  which,  under  the 
13th  section  of  the  Act,  means  the  Governor  General  acting  by  and 
with  the  ad\ice  of  the  Queen’s  Privy  Council  of  Canada.  ...  It 
results  from  the  preceding  ol)servations  that  the  only  contingencies 
which  can  arise  are:  (1)  that  the  Governor  should  propose  to  disallow 
a Pro\iiuial  Statute'  without  or  against  the  advice  of  his  Ministers; 
(2)  that  Ministers  should  propo.se  to  disallow  a Provincial  Statute 
without  the  assent  of  the  Governor.  The  i>o.sition  taken  by  the  Council 
is  that  neither  of  the.se  things  can  be  done;  that,  the  power  being 
ve'sted  in  the  Governor  General  in  Council,  any  action  taken  must  be 
accomplished  by  Order  in  Council,  and  that  a Governor  General  who 
thinks  it  nece.s.sary  that  a Provincial  Act  should  be  disallowed  must  find 
Ministirs  who  will  tak(’  the  responsibility  of  advising  its  disallowance; 
while  .\Iini>t(Ts  who  think  it  nece.ssary  that  a Provincial  Act  should  be 
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disallowed  must  resign  unless  they  can  secure  the  consent  of  the 
Governor  General  to  its  disallowance,  Ministers  being  in  every  case 
responsible  to  Parliament  for  the  course  taken.” 

Considerable  correspondence  upK)n  the  subject  there- 
upon ensued.  It  will  be  found  in  Dom.-Prov.  Legis. 
1867-1895,  pp.  65  to  77.  Without  reviewing  it  in  detail, 
it  may  be  stated  that,  at  first,  a distinct  claim  was 
preferred  by  Her  Majesty’s  Secretary  of  State  for  liberty 
to  review,  and  under  certain  exceptional  circumstances  to 
disallow,  provincial  legislation,  through  instructions  to  the 
Governor  General  as  an  Imperial  officer.  Afterwards  this 
ground  was  abandoned  and  the  constitutional  propriety,  if 
not  the  abstract  right,  of  the  Imperial  Government  to 
interfere  with  provincial/  legislation,  unless  in  extra- 
ordinary cases  and  under  very  exceptional  circumstances, 
was  no  longer  urged.  The  Secretary  of  State  then  claimed 
that  the  Governor  General  personally  had  an  ‘inde- 
pendent” right  (without  the  consent  of  his  ministers 
whether  actual  or  prospective)  to  determine  upon  the 
expediency  of  allowing  or  disallowing  provincial  statutes; 
and  in  proof  of  this  contention  he  appealed  to  the  wording 
of  the  British  North  America  Act.  Mr.  Blake’s  argument 
was  directed  to  show  the  inconsistency  of  this  position 
with  an  acknowledgment  of  the  principle  of  self-govern- 
ment in  matters  of  local  concern.  While  the  correspond- 
ence did  not  result  in  entire  agreement,  Earl  Carnarvon 
conceded  that  Mr.  Blake’s  construction  of  the  British 
North  America  Act  had  the  support  of  high  authorities  in 
England,  and  that  his  own  view  was  one  upon  which,  for 
that  reason,  he  was  not  prepared  to  insist  strongly.  As 
a matter  of  fact,  ever  since  the  passing  of  the  British 
North  America  Act,  the  Governor  General  of  Canada  has 
invariably  decided  upon  the  allowance  or  disallowance  of 
provincial  laws  on  the  advice  of  his  ministers  and  has 
never  asserted  the  right  to  decide  otherwise.  He  has  been 
always  content  to  exercise  this  prerogative  under  the  same 
constitutional  limitations  and  restraints  which  ai>ply  to  all 
other  acts  of  executive  authority  in  a constitutional 
monarchy.  It  has,  moreover,  been  repeatedly  affirmed 
judicially  (as  will  hereafter  appear)  that  the  federal  power 
of  veto  of  provincial  statutes  is  vested  in  the  Governor 
General  in  Council, — that  is  to  say,  in  the  Governor 
General,  acting  by  and  with  the  advice  of  the  King’s  Privy 
Council  for  Canada. 
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7 Judicial  Appendix  “B’’  to  this  memorandum  are 

opinions  as  to  Set  forth  excerpts  of  judicial  dicta  concern- 
power  of  ing  the  federal  power  of  disallowance  taken 

disallowance.  from  various  judgments  pronounced  by  the 
Courts  of  Canada  and  the  Judicial  Committee  of  the  Privy 
Council,  since  Confederation.  These  dicta  appear  to  afford 
authority  for  the  following  propositions: 


(1)  The  power  to  disallow  Provincial  legislation  is 
vested  under  the  British  North  America  Act  in  the 
Governor  General  in  Council — that  is  to  say,  in  the 
Governor  General  acting  by  and  with  the  advice  of  the 
King’s  Privy  Council  for  Canada: 


Wil.=on  V.  Esquimault  and  Nanaimo  Railway  Co.  (1922)  1 A.C.  202, 
208-210; 

Leprohon  v.  The  City  of  Ottawa  (1877)  40  U.C.  Q.B.R.  478,  490  per 
Harrison  CJ.; 

Severn  v.  The  Queen  (1878)  2 S.C.R.  70,  108-109,  per  Strong  J.; 
Lenoir  v.  Ritchie  (1879)  3 S.C.R.  575,  624,  per  Taschereau  J.; 

City  of  Fredericton  v.  The  Queen  (1880)  3 S.C.R.  505,  564  per 
G Wynne  J.; 

Mercer  v.  Attorney  General  for  Ontario  (1881)  5 S.C.R.  538,  711-712 
per  Gwynne  J.; 

In  re  Companies  Reference  (1913)  48  S.C.R.  331,  424,  per  Duff  J. 


(2)  The  power  of  disallowance  so  vested  in  the  Governor 
General  in  Council  is,  in  point  of  law,  absolute  and  un- 
restricted; and  hence  its  exercise  is  in  each  case  a matter 
which  engages  the  exercise  by  the  Executive  Government 
of  a sound  discretion,  and  for  which  the  Executive  Govern- 
ment, for  the  time  being,  must  assume  responsibility: 

Wilson  V.  Esquimault  and  Nanaimo  Railw^ay  Co.  ibid  supra  at  p.  210; 

Leprohon  v.  The  City  of  Ottawa  (1877)  40  U.C.  Q.B.R.  478,  490; 

Angers  v.  The  Queen  Insurance  Co.  (1878)  22  Low.  Can.  Jur.  307, 
309-310. 


(3)  The  power  of  disallowance  so  vested  in  the  Governor 
General  in  Council  may  be  exercised  even  with  respect  to 
a law  over  which  the  Provincial  Legislature  had  complete 
jurisdiction;  it  operates  “in  the  plane  of  political  ex- 
pediency as  well  as  that  of  jural  capacity.” 

Severn  \ . The  Queen  (1878)  2 S.C.R.  70,  131  per  Fournier  J.; 

Corporation  of  Three  Rivers  v.  Suite  (1882)  5 Leg.  News.  330,  334, 
335,  per  Ramsay  J.; 

Attorney  General  of  Canada  v.  Attorney  General  of  Ontario  (1891) 
20  O R.  222. 

In  rc  Companies  Reference  (1913)  48  S.C.R.  331,  379,  380,  per 
Idington  J. 
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The  judicial  opinions  as  to  the  circumstances  under 
which  the  federal  power  of  disallowance  might  (from  the 
viewpoint  of  conventional  practice  as  distinguished  from 
constitutional  right)  properly  be  exercised,  are,  to  some 
extent,  divergent. 

On  the  one  hand,  there  is  recognition  of  the  propriety 
of  the  power  being  exercised  in  relation  to, — 

“ any  law  contrary  to  reason  or  to  natural  justice  and  equity  ’’ — e.g., 
a law  involving, 

“ the  deprivation  of  innocent  parties  of  actual  or  even  possible 
interests  by  retroactive  legislation”;  Re  Goodhue  (1872)  19  Grant’s  Chan. 
Rep.  366,  384. 

“ cases  of  great  and  manifest  necessity,  or  where  the  act  is  so  clearly 
beyond  the  powers  of  the  local  legislature  that  the  propriety  of  interfering 
would  at  once  be  recognized:  Severn  v.  The  Queen  (1878)  S.C.R.  70,  96. 

“ to  prevent  injurious  conflicts  of  Provincial  legislation  with  Dominion 
legislative  powers  or  policy;  Severn  v.  The  Queen,  ibid  supra  at  pp.  102, 
131;  Regina  v.  Taylor  (1875)  36  U.C.  Q.B.R.  183,  224. 

‘‘  to  prevent  any  practical  inconvenience  or  mischief  arising  from  the 
abuse  of  provincial  legislative  powers  or  from  hasty  or  unwise  legislation  ”; 
Severn  v.  The  Queen,  ibid  supra,  at  pp.  108-109;  Angers  v.  The  Queen 
Insurance  Company  (1878)  22  Low.  Can.  Jur.  307,  309-310;  Regina  v. 
Taylor,  ibid  supra. 

“ to  prevent  the  Provincial  Legislatures  from  encroaching  upon  the 
subjects  placed  under  the  control  of  the  National  Parliament  by  assuming 
to  legislate  upon  those  subjects  ” : Mercer  v.  Attorney-General  for  Ontario 
(1881)  5 S.C.R.  538,  711-712;  Guay  v.  Blanchet  (1879)  5 Q.L.R.  43. 

“ to  nullify  provincial  legislation  detrimental  to  the  original  rights  of 
persons  or  companies  outside  or  beyond  the  province  ” : in  re  Companies 
Reference  (1913)  48  S.C.R.  331,  380,  381,  382,  per  Idington  J. 

On  the  other  hand,  the  federal  veto  power  has  been  said 
to  be  the  true  check  for  the  abuse  of  powers  as  dis- 
tinguished from  an  unlawful  exercise  of  them”:  Corpora- 
tion of  Three  Rivers  v.  Suite  (1882)  5 Leg.  News.  330, 
334,  335;  and  one  judge  went  so  far  as  to  suggest  that  the 
power  should  be  exercised  only  when  a provincial  law 
made  “ encroachments  or  trespasses  on  the  rights  of  the 
Federal  Parliament”:  Guay  v.  Blanchet  (1879)  5 Q.L.R. 
43,  53,  per  Casault  J. 

8 High-lights  of  Appendix  ‘"C”  to  this  memorandum  is 
Exercise  of  Set  forth  a table  of  all  the  provincial  statutes 
Power  of  which  have  been  disallowed  by  the  Governor 
Disallowance.  General  in  Council  since  Confederation,  with 
the  exception  only  of  the  recent  statutes  of  Alberta  dis- 
allowed by  order  of  the  Deputy  of  the  Governor  Gen- 
eral in  Council,  dated  August  10,  1937  (P.C.  1985).  The 
table  includes  a brief  indication  of  the  reasons  for  dis- 
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allowance  in  each  instance.  The  last  previous  disallow 
ance  of  a provincial  statute  took  place  in  1924,  and 
brought  the  total  number  of  provincial  statutes  disallowed 
since  Confederation  to  one  hundred.  Of  these,  seventy- 
two  were  disallowed  between  1867  and  1900,  and  the 
remainir.g  twenty-eight  in  the  years  1900  to  1924.  The 
reports  made  to  the  Governor  General  in  Council  by  the 
various  Ministers  of  Justice  and  the  Orders  in  Council 
passed  from  time  to  time  in  reference  to  the  allowance  or 
disallowance  of  provincial  legislation,  are  for  the  period 
1867  to  1920  to  be  found  in  two  volumes  published  by  the 
King’s  Printer:  Dominion  and  Provincial  Legislation, 
1867-1895;  and  Provincial  Legslation,  1896  to  1920.  The 
corresponding  documents  in  reference  to  provincial  legis- 
lation since  1920  have  not  yet  been  published,  but  are 
contained  in  the  files  of  the  Department  of  Justice. 

The  precedents  furnish  instances  of  disallowance  of 
provincial  legislation  on  four  main  grounds,  namely,  (1) 
because  the  provincial  Act  in  question  is  an  abuse  of  power 
and  contrary  to  sound  principles  of  legislation,  as  e.g. 
amounting  to  spoliation  or  a violation  of  property  and 
vested  rights,  under  contract  or  otherwise;  (2)  because  it 
is  ultra  vires,  and  therefore  invalid;  (3)  because  it  conflicts 
with  Imperial  treaties  or  Imperial  policy,  and  (4)  because 
it  conflicts  with  Dominion  policy  or  interest. 

From  a survey  of  the  precedents,  there  floes  not,  how- 
ever, emerge  any  statement  of  principles  of  general  and 
uniform  acceptance  by  successive  Ministers  of  Justice, 
concerning  the  occasions  upon  which  the  exercise  of  the 
federal  power  of  disallowance  of  provincial  legislation  is 
justified.  From  the  viewpoint  of  the  principles  applied, 
the  history  of  the  exercise  of  this  power  may  be  divided, 
broadly,  into  three  periods,  namely,  (1)  1867  to  1898,  (2) 
1898  to  1911,  and  (3)  1912  to  1924.  These  periods  do  not 
represent  definite  cleavages,  so  much  as  different  trends  or 
orientations,  of  opinion  by  Ministers  of  Justice  as  to  the 
principles  upon  which  the  power  of  disallowance  should  be 
exercised.  They  are  not,  as  it  were,  distinct  “water-tight 
compartments”;  and  this,  a review  of  the  precedents  readily 
indicates. 

First  Period:  1867  to  1900. — First,  there  is  the  general 
report  of  Sir  J.  A.  Macdonald  dated  8th  June,  1868.  He 
recommends  that  the  Minister  of  Justice  should  report  on 
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provincial  Acts  basing  his  reports  on  one  or  all  of  four 
heads  (1)  as  being  altogether  illegal  or  unconstitutional, 
(2)  as  being  illegal  or  unconstitutional  in  part,  (3)  as 
clashing  in  cases  of  concurrent  jurisdiction,  with  Dominion 
legislation,  and  (4)  as  affecting  the  interests  of  the  Dom- 
inion generally.  A perusal  of  Sir  John  A.  Macdonald's  later 
reports  shows  that  he  used  the  word  ^^unconstitutional” 
to  cover  Acts  ultra  vires  of  the  legislatures  enacting  them 
and  the  word  ‘‘illegal”  to  cover  legislation  which  might  be 
deemed  inequitable  and  unjust.  For  instance,  in  1871 
Sir  J.  A.  Macdonald  recommended  that  a railway  Act  of 
the  Province  of  Manitoba,  which  had  been  reserved  for 
the  signification  of  the  Governor  General's  pleasure,  should 
not  be  assented  to  because  “no  sufficient  provision  was 
made  for  compensation  for  any  infringement  of  the  rights 
of  property  or  other  vested  rights”:  Dom.-Prov.  Legis. 
1867-1895,  p.  769. 

In  1874  the  Lieutenant-Governor  of  Prince  Edward 
Island  reserved  “The  Land  Purchase  Act,  1874”  for  the 
signification  of  the  Governor  General’s  pleasure  on  the 
grounds  that  it  was  subversive  of  the  rights  of  property, 
ruinous  to  the  proprietors  and  a dangerous  precedent.  The 
assent  was  withheld  for  the  above  reasons  and  because 
the  arbitration  was  arbitrary  and  made  no  provision  for 
impartiality  and  for  speedy  settlement”:  Dom-Prov.  Legis. 
1867-1895,  p.  1154. 

In  1874  Sir  A.  A.  Dorion  recommended  that  the  Governor 
General’s  assent  should  not  be  given  to  a Manitoba  Act 
because  its  provisions  appeared  “likely  to  seriously  inter- 
fere with  the  survey  of  public  lands”:  Dom.-Prov.  Legis. 
1867-1895,  p.  777. 

In  1876  an  Act  of  the  legislature  of  Prince  Edward  Island 
was  disallowed  on  the  report  of  the  Hon.  R.  Scott,  acting 
Minister  of  Justice,  because  it  dealt  with  the  rights  of 
parties  then  under  or  subject  to  litigation  under  the  Act 
which  it  proposed  to  amend,  and  because  there  was  no 
provision  saving  the  rights  or  proceedings  of  such  persons: 
Dom.-Prov.  Legis.  1867-1895,  p.  1176. 

In  1881  the  Ontario  legislature  passed  an  Act  granting 
all  persons  rights  to  use  improvements  on  rivers  and 
streams  for  purposes  of  floating  down  logs  on  payment  of 
a reasonable  toll.  An  appeal  was  made  to  the  Governor 
General  for  disallowance  on  the  grounds  of  its  being  uncon- 
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stitutional,  of  depriving  the  petitioner  of  private  rights, 
and  of  being  ex  post  facto.  The  Act  was  disallowed  on  the 
recommendation  of  Sir  John  A.  Macdonald,  acting  for  the 
Minister  of  Justice,  because  it  seemed  “to  take  away  the 
use  of  his  property  from  one  person  and  give  it  to  another,^^ 
and  because,  assuming  that  the  local  legislature  had  such 
a power,  “it  devolves  upon  this  government  to  see  that 
such  power  is  not  exercised  in  flagrant  violation  of  private 
rights  and  natural  justice,  especially  when,  as  in  this  case, 
in  addition  to  interfering  with  private  rights  in  the  way 
alluded  to,  the  Act  overrides  a decision  of  a court  of  com- 
petent jurisdiction  by  declaring  retrospectively  that  the 
law  always  was,  and  is,  different  from  that  laid  down  by 
the  court.’^  Ontario  objected  in  strong  terms  against  any 
review  of  a provincial  Act  intra  vires  of  the  province,  and 
re-enacted  the  Act  of  1881,  only  to  have  it  again  disallowed 
by  the  Dominion:  Dom.-Prov.  Legis.  1867-1895,  pp. 
177-178. 

In  1887,  Manitoba  passed  an  Act  providing  that  every 
person  engaged  in  the  construction  of  any  public  work 
should  be  deemed  a servant  of  the  Crown,  and  that  the 
sanction  of  the  Minister  of  Public  Works  should  be  deemed 
in  the  courts  of  justice  full  and  competent  authority  and 
justification  for  any  work  or  acts  done  with  the  approval 
and  on  behalf  of  such  minister.  Sir  John  A.  Macdonald, 
for  the  Minister  of  Justice,  recommended  disallowance, 
because  the  immunity  from  responsibility  and  liability  for 
their  acts,  which  by  this  act  was  given  to  contractors  and 
other  persons  employed  in  the  construction  of  any  public 
work  in  the  province,  was  of  such  an  unusual  and  extra- 
ordinary character  and  such  a manifest  interference  with 
private  rights  that  the  Act  should  be  disallowed  without 
further  delay:  Dom.-Prov.  Legis.  1867-1895,  pp.  856-857. 

In  1888,  New  Brunswick  passed  an  Act  which  appeared 
to  give  a new  company  rights  inconsistent  with  rights 
granted  to  a Dominion  company.  Petitioners  claimed  that 
their  charter  had  been  ratified  by  the  province,  that  no 
cause  was  shown  for  forfeiture  of  their  charter,  and  that 
propriety  and  contractual  rights  were  violated.  Sir  John 
Thompson  recommended  disallowance,  because  the  Act 
interfered  with  and  restricted  a Dominion  Act,  and  because 
it  diminishefl  the  value  of  franchises  already  grantee! : 
Dom.-Prov.  Legis.  1867-1895,  p.  749. 
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In  1888,  Quebec  passed  an  Act  to  enable  the  Province  to 
issue  debentures  for  the  purpose  of  redeeming  outstanding 
liabilities  and  to  save  the  amount  of  interest  paid  yearly 
by  the  province.  Sir  John  Thompson  observed  that  the 
Act  authorized  the  province  to  violate  contracts  without 
compensation,  that  it  would  affect  the  credit  of  the  prov- 
ince and  might  indicate  the  possibility  that  faith  might  not 
be  kept  inviolate  between  the  province  and  its  creditors, 
and  that  it  might  hurt  the  other  provinces.  Quebec  under- 
took to  repeal  the  objectionable  sections:  Dom.-Prov. 
Legis.  1867-1895,  pp.  376-377. 

In  1889,  the  legislature  of  New  Brunswick  passed  an  Act 
forfeiting  mining  leases  under  conditions  set  out  in  the  Act. 
Sir  John  Thompson  characterized  the  Act  as 

“ Soemin"  to  be  at  variance  with  the  principles  of  justice  and  to  invade 
the  riglits  of  property  which  it  is  so  important  to  preserve  for  the  credit 
of  the  whole  country  and  for  the  safety  of  private  persons.  If  it  is  desir- 
able that  a province  should  resume  any  part  of  its  patrimony,  the  methods 
adopted  should  be  those  which  recognize  and  provide  for  the  rights  which 
have  accrued  under  the  sanction  of  the  Crown.” 

He  recommended  amendment  to  remove  such  objectionable 
features  as  he  enumerated:  Dom.-Prov.  Legis.  1867-1895, 
p,  750.  Shortly  afterwards  the  same  Minister  of  Justice 
recommended  the  province  of  Quebec  so  to  amend  a mining 
law  of  1890  as  to  remove  “any  objection  to  the  Act  on  the 
ground  of  its  being  a confiscation  of  existing  private  rights 
as  claimed  by  the  petitioners:’’  Dom.-Prov.  Legis.  1867- 
1895,  pp.  453-454.  He  also  brought  about  the  amendment 
of  a Nova  Scotia  Act  of  1892  because  it  prejudiced  rights 
under  litigation:  Dom.-Prov.  Legis.  1867-1895,  pp.  625-626. 

In  1893  an  Ontario  Act  occasioned  the  federal  criticism 
that  a statute  which  interfered  with  vested  rights  of  prop- 
erty or  with  the  obligations  of  contracts  without  compen- 
sation ought  to  come  within  the  Dominion  sphere  of 
disallowance:  Dom.-Prov.  Legis.  1867-1895,  pp.  238-239. 

Sir  John  Thompson,  however,  in  1886  and  1888  seems  to 
have  deviated  from  his  general  principles.  In  1886  he  re- 
fused to  consider  the  question  whether  an  Ontario  Act  “ is 
a just  measure  or  not,”  because  he  was  of  opinion  that 
“ it  is  within  the  undoubted  authority  of  the  legislature  of 
that  province,”  and  should,  therefore,  be  left  to  its  oper- 
ation: Dom.-Prov.  I-^egis.  1867-1895,  p.  198;  and  in  1888 
while  pronouncing  a Nova  Scotia  Act,  altering  the  status 
and  rights  of  litigants  in  pending  actions  as,  generally 
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speaking  of,  “ a pernicious  tendency,”  he  refused  to  recom- 
mend disallowance  because  he  did  not  think  there  could  be 
any  doubt  that  the  statute  was  within  the  jurisdiction  of 
the  provincial  legislature,  and  it  did  not  affect  the  interests 
of  the  Dominion  generally:  Dom.-Prov.  Legis.  1867-1895, 
pp.  571-572.  Similarly,  in  another  case  as  far  back  as 
1875,  the  Hon.  Edward  Blake,  then  Minister  of  Justice,  in 
reporting  on  a petition  for  the  disallowance  of  an  Ontario 
Act  respecting  the  union  of  certain  Presbyterian  churches 
(38  Viet.  ch.  75)  said:  “The  undersigned  does  not  con- 
ceive that  he  is  called  upon  to  express  an  opinion  upon  the 
allegations  of  the  petition  as  to  the  injustice  alleged  to  be 
effected  by  the  Act.  This  w^as  a matter  for  the  local  legis- 
lature:” Dom.-Prov.  Legis.  1876-1895,  pp.  132-133. 

These  three  opinions  are,  however,  more  or  less  isolated 
within  the  years  1867  to  1898.  Towards  the  end  of  this 
first  period — that  is  towards  the  end  of  the  nineties — there 
begins  to  emerge  a tendency,  if  no  special  Dominion  interest 
is  affected,  to  leave  matters  involving  a determination  as  to 
whether  Provincial  legislation  is  ultra  vires  or  intra  vires  to 
the  courts.  This  is  well  illustrated  by  a report  in  1897  of 
Sir  Oliver  Mowat,  Minister  of  Justice,  in  relation  to  legisla- 
tion of  the  province  of  New  Brunswick  dealing  with  succes- 
sion duties.  The  provincial  government  had  made  certain 
amendments  at  the  instance  of  the  Dominion  authorities 
which  were  designed  to  bring  the  Act  in  question  within  the 
provincial  sphere  of  power.  These  amendments,  however, 
were  not  of  a satisfactory  nature,  but  as  further  amendments 
were  promised,  disallowance  was  not  recommended.  In 
commenting  on  the  Act  certain  of  the  minister’s  remarks 
wTre  significant  of  the  change  in  attitude  toward  provincial 
legislation.  As  he  observed:  “It  is  a question  for  the  legis- 
lature as  to  whether  as  a matter  of  justice  ii  should  not  be 
providefl  that  property  situate  outside  of  the  province 
which  had  already  paid  succession  duties  in  the  plgce  where 
it  was  situate  should  not  under  this  Act  be  held  liable  to 
taxation,  except  where  the  tax  levied  in  the  outside  juris- 
diction was  less  than  that  imposed  under  this  statute,  and 
then  only  to  the  extent  of  the  difference.”  And  later  he 
remarked:  “The  undersigned  is  further  induced  to  refrain 
from  recommending  the  disallowance  of  the  Act,  because 
the  objections  to  which  he  has  referred,  in  so  far  as  they 
relate  to  the  question  of  the  authority  of  the  legislature, 
are  objections  which  could  be  considered  judicially,  and 
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because  the  courts  would  be  bound  in  the  construction  of 
the  Act  to  reject  any  interpretation  which  would  have  the 
effect  of  taxing  property  beyond  the  jurisdiction  of  the 
legislature:”  Prov.  Legis.  1896-1920,  Vol.  2,  399. 

It  is  not  uninteresting  to  note  that  the  emergence  of  this 
tendency  is  more  or  less  coincident  with  pronouncements 
of  the  Judicial  Committee  of  the  Privy  Council,  empha- 
sizing the  independence  and  autonomy  of  the  provinces. 
It  is  true  that,  as  early  as  Hodge  v.  The  Queen  (1883)  9 
A.C.,  117,  132,  the  Privy  Council  had  said: 

“ When  the  British  North  Americii  Act  enacted  that  there  should 
be  a Legislature  for  Ontario  and  that  its  Lepjislative  Assembly  should 
have  exclusive  authority  to  make  laws  for  the  Province  and  for  provincial 
purposes  in  relation  to  the  matters  enumerated  in  sec.  92,  it  conferred 
poweivs  not  in  any  sense  to  be  exercised  by  delegation  from  or  as  agents 
of  the  Imperial  Parliament,  but  authority  as  plenary  and  as  ample  within 
the  limits  prescribed  by  sec.  92  as  the  Imperial  Parliament  in  the  pleni- 
tude of  its  power  possessed  and  could  bestow.  Within  these  limits  of 
subjects  and  area,  the  local  Legislature  is  supreme  and  has  the  same 
authority  as  the  Imperial  Parliament  or  the  Parliament  of  the  Dominion.” 

Later  pronouncements  of  the  Privy  Council  placed  fur- 
ther emphasis  on  the  nature  of  provincial  autonomy.  In 
Liquidators  of  the  Maritime  Bank  of  Canada  v.  Receiver- 
General  of  New  Brunswick  (1892),  A.C.  437,  441-442,  Lord 
Watson  said: 

“ The  object  of  the  Act  (i.e.  British  North  America  Act,  1867)  was 
neither  to  weld  the  provinces  into  one  nor  to  subordinate  the  provincial 
government  to  a central  authority,  but  to  create  a federal  gov'emment  in 
which  they  should  all  be  represented,  entrusted  with  the  exclusive 
administration  of  affairs  in  which  they  had  a common  interest,  each 

provime  retaining  its  independence  and  autonomy As  regards  those 

matters  which  by  sec.  92  are  specially  reserved  for  provincial  legislation, 
the  legislation  of  each  province  continues  to  be  free  from  the  control  of  the 

Dominion  and  as  supreme  as  it  was  before  the  passing  of  the  Act 

It  (the  province)  possesses  powers  not  of  administration  merely,  but  of 
legislation  in  the  strictest  sense  of  that  word;  and,  within  the  limits 
assigned  by  sec.  92  of  the  Act  of  1867,  these  powers  are  exclusive  and 
supreme.” 

Again,  in  Brophy  v.  Attorney  General  of  Manitoba 
(1895),  A.C.  202,  222,  Lord  Herschell  said: 

“ In  relation  to  the  subjects  specified  in  sec.  92  of  the  British  North 
America  Act,  and  not  falling  within  those  set  forth  in  sec.  91,  the 
exclusive  power  of  the  provincial  legislature  may  be  said  to  be  absolute.” 

Three  years  later,  in  the  Fisheries  Reference  {Attorney 
General  of  Canada  v.  Attorney  General  of  the  Provinces 
of  Ontario,  ete.  (1898),  A.C.  700,  713)  the  same  law  lord 
said: 
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“ The  suggestion  that  the  power  might  be  abused  so  as  to  warrant 
the  imposition  by  the  courts  of  any  limit  upon  the  absolute  power  of 
legislation  conferred.  The  supreme  legislative  power  in  relation  to  any 
subject  matter  is  always  capable  of  abuse,  but  it  is  not  to  be  assumed 
that  it  will  be  improperly  used;  if  it  is,  the  only  remedy  is  an  appeal  to 
those  by  whom  the  legislature  is  elected.” 

Then,  again,  in  Union  Colliery  v.  Bryden  (1899)  A.C. 
580,  584-585,  Lord  Watson  said: 

“ In  assigning  legi.'^lative  power  to  the  one  or  other  of  these  parlia- 
ments (i.e.  Dominion  or  provincial)  it  is  not  made  a statutory  condition 
that  the  exercise  of  .'such  power  shall  be  in  the  opinion  of  the  Court  of 
law,  <liscreet.  In  so  far  as  they  posse.^s  legi.slative  jurisdiction  the  dis- 
cretion committed  to  the  iiarliaments.  whether  Dominion  or  of  the 
province.-?,  i.-?  unfettered.  It  is  the  projicr  function  of  a court  of  law  to 
determine  what  are  the  limits  of  the  juiisdiction  committed  to  them;  but 
when  that  yioint  ha.s  been  settled  courts  of  law  have  no  right  whatever 
to  enquire  whether  their  jurisdiction  has  been  exercised  wisely  or  not.” 

These  expressions  of  judicial  opinion  ushered  in  a new 
era  in  the  exercise  of  the  Dominion  power  of  disallow- 
ance of  provincial  legislation. 

Second  Period:  1898-1911.  This  period  is  characterized 
by  a definite  tendency  to  refuse  to  disallow  provincial 
legislation,  if  no  special  Dominion  interests  were  affected, 
because  of  its  unjust  or  confiscatory  nature.  In  1898,  the 
Honourable  David  Mills,  then  Minister  of  Justice,  in  deal- 
ing with  a petition  for  disallowance  of  a Manitoba  Statute, 
said: 

“ The  matter  is  urKpio.stionably  one  within  the  exclusive  legislative 
authority  of  the  ])rovinco,  and  the  undersigned  does  not  consider  that  a 
ca>e  ha-  been  in.ade  out  which  would  ju.stify  Your  Excellency  disallowing 
a st.atute  passed  in  the  exercise  of  such  authority”; 

and,  citing  the  passage  from  the  judgment  of  the  Privy 
Council  in  the  Fisheries  Case  quoted  above,  he  concluded: 

**  !♦  would  sef-rn,  therefore,  that  the  objections  urged  by  the  petitioners 
are  for  the  consideration  of  the  Provincial  Legislature,  which  has  pow’er 
to  grant  a remedy  for  any  grievance  which  may  be  established”:  Prov. 
Leg.  1S96-1920,  Vol.  II.  p.  461. 

Again  in  1901,  in  reference  to  an  Ontario  Act,  the  same 
Minister  of  Justice  said  in  a report  of  December  31,  1901: 

I he  undersigned  conceives  that  Your  Excellency’s  government  is  not 
eoncf-rned  with  the  i)olicy  of  this  measure.  It  is  no  doubt  intra  vires  of 
the  Prf)vinci  il  Legislature,  and  if  it  be  unfair  or  unjust  or  contrary  to 
the  principles  which  oimht  to  govern  in  <lealiDg  with  ]:)rivate  rights,  the 
eons(ifution;d  recourse  is  to  the  Legislature,  and  the  acts  of  the  I^egis- 
litiire  m.'iy  be  idtimately  judged  by  the  peo[)le.  The  undersigned  does 
not  consider,  therefore,  that  Y’our  Excellency  ought  to  exercise  the  power 
of  di.sillowance  in  such  ca-es”:  Prov.  Leg.  1896-1920,  Vol.  II,  p.  52. 
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In  the  same  year,  in  connection  with  a British  Columbia 
Act,  the  same  Minister  of  Justice  based  his  refusal  to  re- 
commend disidlowance, — 

“upon  tlie  fact  that  tlic  application  proceeds  upon  grounds  affecting 
the  substance  of  the  Act  with  regard  to  matters  undoubtedly  within  the 
legislative  authority  of  the  province  and  not  affecting  any  matter  of  Domi- 
nion policy.  It  is  alleged  that  the  statute  affects  pending  litigation,  and 
rights  exiting  under  jirevious  legislation  and  grants  from  the  province. 
The  undersigned  considers  that  such  legislation  is  objectionable  in  prin- 
ciple and  not  justified,  unle.ss  in  very  exceptional  circumstances,  but  Your 
Excellency’s  government  is  not  in  anywise  responsible  for  the  principle 

of  the  h'gislation  and the  proper  remedy  in  such 

cjises  lies  with  the  h'gislature  or  its  constitutional  judges;  ’’  Prov.  Leg.  1S96- 
1920.  Vol.  II.  pp.  605-606. 

The  said  Act  of  British  Columbia  was  further  considered 
a few  months  later  by  Sir  Charles  Fitzpatrick,  then  Min- 
ister of  Justice,  and  in  reporting  with  a recommendation 
similar  to  that  of  his  predecessor,  he  said; 

“ The  undersigned  cannot  help  expressing  his  disapprobation  of 
measuR's  of  this  charaett'r,  but  there  is  a difficulty  about  Your  Excellency 
in  Council  giving  relied  in  .-uch  ca.scs  without  affirming  a policy  which 
require.s  Your  Excellency's  government  to  put  itself  to  a large  extent  in 
the  place  of  the  legislature  and  judge  of  the  propriety  of  its  acts  relating 
to  matters  committed  by  the  constitution  to  the  exclusive  legislative 
authority  of  the  province”;  Prov.  Leg.  1S96-1920,  Vol.  II,  p.  617. 

Again  in  1904  an  unsuccessful  attempt  was  made  to  pro- 
cure the  disallowance  of  a IVIanitoba  Statute  respecting  the 
Town  of  Emerson  which  had  become  insolvent,  the  Min- 
ister of  Justice,  Sir  Charles  Fitzpatrick  declaring: 

“The  undersigned  entertains  no  doubt  that  the  Act  is  within  the 
authority  of  the  legislature,  and  whatever  views  Your  Excellency’s  govern- 
ment may  entertain  as  to  the  propriety  of  legislation  intended  to  reduce 
or  affect  the  obligation  of  a municipality  to  its  tlebenture  holders,  such 
view  cannot  in  the  opinion  of  the  undersigned  either  consistently  with  the 
con.'.titution  or  jiractice  which  has  hitherto  prevailed  be  invoked  as  justi- 
fying the  (ILallowance  of  this  Act.  The  legislation  is  within  the  scope 
of  the  subjects  assigned  exclu.'-ively  to  the  provinces.  The  Legislative 
Assembly  is  the  constitutional  judge  of  the  objections  which  are  urged 
by  the  jicl it ioners,  and  it  is  to  the  A.ssembly  which  they  must  look  for 
redress  if  any”:  Prov.  Legis.  1896-1920,  Vol.  II,  p.  488. 

The  tendency  or  practice  indicated  by  the  foregoing 
reports  of  Ministers  of  Justice  attained  the  “high-water 
mark”  of  its  development  during  the  regime  of  Sir  Allen 
Aylesworth,  Minister  of  Justice  from  June  4,  1906,  to 
October  6,  1911. 

In  1908  in  the  Cobalt  Mining  Case  the  Florence  Mining 
Company  claimed  that  it  had  performed  all  conditions 
precedent  to  entitle  it  to  the  ownership  of  a valuable 
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mininp^  claim,  but  the  Ontario  government  sold  it  to  the 
Cobalt  Mining  Company  and  the  Ontario  legislature  passed 
an  Act  confirming  this  sale.  In  refusing  to  recommend 
disallowance  of  this  Act,  Sir  Allen  Aylesworth  said: 

“Although  .-iich  Ipiii^lation  must  ho  admitted  to  ho  harsh  and  un- 
justifiod  in  j)rinoiplo.  yot  rolatiiifi'  as  it  does  to  a matter  within  the 
o'lolusivo  lo'ji'Iativo  authority  of  the  i)roviriCC  its  otToct  cannot  roasonahly 
tie  questioned.” 

and  while  conceding  that, 

“There  seem.'-  mucli  o;round  for  tlie  h('lief  that  the  framers  of  the 
liriti'h  North  America  Act  contemplated  and  i)rohahly  intended  that  the 
power  of  disallowance  sJiould  afford  to  vested  interests  and  the  rights  of 
pro{)erty  a safeguard  and  protection  against  destructive  legislation”, 

he,  nevertheless,  concluded: 

“ In  his  oj)inion  it  is  not  intended  hy  the  British  North  America  Act 
that  the  power  of  disallowance  shall  h('  exercised  for  the  purpose  of  an- 
nulling provincial  legldation,  even  though  Your  Excellency’s  Ministers 
consider  the  legislation  unjust  or  op])r('ssive  or  in  cnntlict  with  recognized 
legal  principks  .so  long  as  such  legislation  is  within  the  power  of  the 
provincial  legislature  to  rnaid. 

“ Tlie  undersigned  is  of  the  opinion  that  where  an  Act  is  of  a merely 
domestic  or  local  character  and  does  not  affect  any  matter  of  Dominion 
interest  Your  Excellency’s  government  ought  not  to  review’  the  policy 
or  proi)riety  of  the  mea.Mire  which  i<  exclusively  a matter  of  provincial 
concern,  and  he  accepts  the  general  view  that  it  is  not  the  office  or  right 
of  tlie  Dominion  Government  to  sit  in  judgment  conrddering  the  justice 
or  honesty  of  any  Act  of  a provincial  legislature  which  deals  ‘ solely  with 
jiroperty  or  civil  rights  within  the  province’.”  Prov,  Legis.  1896-1920,  Vol. 
II,  pp.  80-83. 

On  March  1,  1909,  the  matter  was  discussed  in  the  House 
of  Commons,  and  Sir  Allen,  in  defending  his  action,  said: 

“ d’he  hirin'  question  of  jirinciple  which  w'as  presented  for  consideration 
was  .'•imply  whether  or  not  the  provincial  legislature  has  the  ])Ower,  with- 
out control,  to  take  one  man’.s  property  and  give  it  to  another  and  to  take 

away  from  the  person  injured  any  right  of  redress  in  the  courts 

Now  I think  I may  safely  say that  if  this  identical  question 

had  arisen  before  1896  tlii.s  legislation  would  have  been  disallowed 

And  I will  say  at  once  that  I believe  that  was  the  intention  with  which 
the  framers  of  the  British  North  America  Act  provided  the  right  of 

disallowance  in  the  statute I entertain  in  all  honesty  and  sincerity 

the  view’  that  it  is  of  vital  consequence  to  the  well-being  of  this  Dominion 
that  the  rights  of  tlu'  ])rovinoes  to  legislate  within  the  scope  of  their 
authority  should  not  be  interfi'red  with,  and  that  every  provincial 
Icgblaturc,  within  the  limits  prescribed  for  it  by  the  terms  of  the  British 
North  America  Act,  is  and  ought  to  be  supreme.  I believe  that  this  is 
a principle  of  greater  importance  to  the  w'elfare  of  this  Dominion  as  a 
who’e  than  even  the  sacredne.ss  of  private  rights  or  of  property  owner- 
ship. I am  willing  to  go  thus  far  in  the  enunciation  of  the  views  I am 
stating  to  this  Ilou.-^e,  that  a provincial  legislature,  having  as  is  given 
to  it  hy  the  torm.s  of  the  British  North  America  Act,  full  and  absolute 
control  over  property  and  civil  rights  wdthin  the  province,  naight  if  it  saw 
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fit  to  do  so,  rciwal  Magna  Charta  itself I take  the  ground  that 

rights  of  pro])erty  are  saibject  only  to  the  control  of  provincial  legis- 
latures within  Canada.  Having  that  view  it  seemed  to  me  in  considering 
this  legislation  that  I was  not,  as  advising  His  Excellency  in  Council, 
calle<l  upon  to  think  at  all  of  the  injustice,  of  the  outrageous  character  it 
might  be  of  the  legislation,  but  that  my  one  inquiry  ought  to  be  whether 
or  not  th('re  was  anything  in  the  h'gislation  itself  which  went  beyond  the 
j)Ower  of  th('  provincial  legislature  to  pass  a law  referring  alone  to  property 

and  civil  rights  within  the  province.: My  view  was,  and  is,  that 

any  measure  of  this  sort  is  one  in  regard  to  which  the  only  appeal  from 
the  provincial  legislature  ought  to  be  to  the  i)eoplc  who  elect  that  legis- 
lature. and  who.  if  tlu'y  please,  may  dethrone  the  government  of  the  day 
and  dei)rive  it  of  i)ower”:  H.  of  C.  Debates,  Scss.  1909,  Vol.  I.  Cols.  1752- 
1757. 

In  190;)  slrt'iitious  efforts  were  made  to  obtain  disallow- 
ance of  the  Ontario  Power  Commission  Amendment  Act, 
1900,  on  the  ground  that  it  and  the  entire  legislative  scheme 
of  wliicli  it  formed  a part  amounted  to  a breach  of  faith  on 
the  part  of  the  Ontario  Government,  was  an  unjust  inter- 
ference with  vested  rights  and  calculated  greatly  to  injure 
the  credit,  not  only  of  Ontario  but  of  Canada  as  a whole 
as  a field  for  investment  in  the  money  markets  of  Europe, 
inasmuch  as  the  Provincial  Government  thus  entered  the 
field  in  competition  with  a number  of  companies  supported 
mainly  by  English  capital  which  had  been  allowed  to 
expend  enormous  sums  in  the  construction  of  works  for 
the  development  of  electric  power.  In  refusing  to  recom- 
mend disallowance.  Sir  Allen  Aylesworth  said: 

“ In  tho  opinion  of  the  undors;igncd,  a suggestion  of  the  abuse  of 
power,  even  so  as  to  amount  to  practical  confiscation  of  property,  or 
that  the  exercise  of  a power  has  been  unwi.se  or  indiscreet,  should  appeal 
to  Your  Excellency’s  Government  with  no  more  effect  than  it  docs  to 
the  ordinary  tribunals,  and  the  nunedy  in  such  cases  is.  in  the  one  case 
as  in  the  otlu'r,  in  the  words  of  Lord  Herschell,  an  appeal  to  those  by 
whom  tlie  l('gislature  is  elected.”  Prov.  Leg.  1896-1920,  \ol.  II,  p.  96. 

The  doctrine  so  enunciated  was  not,  however,  uniformly 
applied  during  this  period.  In  1905-1906  the  Minister  of 
Justice  threatened  disallowance  of  certain  Acts  of  Mani- 
toba incorporating  insurance  and  investment  companies 
with  power  to  do  business  beyond  the  limits  of  the  province 
unless  appropriate  amendments  of  these  Acts  were  enact- 
ed: Prov.  Leg.  1890-1920,  Vol.  II,  pp.  490-505. 

In  1905  an  Act  of  British  Golumbia  was  disallowed  on 
the  ground  that  it  was  ultra  vires  as  being  an  attempt  to 
impose  a limitation  upon  the  Governor  General’s  power 
of  selection  of  judges  under  s.  97  of  the  British  North 
America  Act:  Prov.  Leg.  1896-1920,  Vol.  II,  p.  679;  and 
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in  January,  1911,  three  Statutes  of  the  Province  of  Sas- 
katchewan of  1909,  incorporating  certain  loan  and  invest- 
ment and  trust  companies,  and  purporting  to  vest  them 
with  power  to  do  business  beyond  the  limits  of  the  province 
were  disallowed.  In  his  report  of  the  9th  January,  1911, 
in  regard  to  these  Acts,  Sir  Wilfrid  Laurier,  for  the 
Minister  of  Justice,  said: 

“The  power  of  disallownncc  is  conferred  upon  the  Government  of 
Canada  to  be  administered  constitutionally,  and  while  great  care  should 
be  taken  to  see  that  the  execution  of  this  power  does  not  unduly  interfere 
with  the  operation  of  provincial  laws,  competent  to  the  legislatures  and 
consisient  with  the  general  interest,  it  is  equally  the  duty  of  Your 
Excellency’s  Government  when  })crsuadcd  by  authority  or  upon  due 
consideration  that  a provincial  enactment  is  ultra  vires  of  the  Hgislature 
to  see  that  the  j)ublic  interest  does  not  suffer  by  an  attempt  to  sanction 
locally  laws  which  can  derive  their  authority  only  from  the  Parliament. 

Ministers  may  of  course  err  in  the  interpretation  of  constitutional 
powers,  but  they  should  not  on  that  ground  decline  to  give  effect  to  what 
they  deem  to  be  a just  conclusion.  . . . 

If  the  powers  which  these  Acts  i)rofess  to  confer  as  to  extra-provincial 
business  be  ultra  vires,  it  rcciuires  no  argument  to  i)rove  the  inexpediency 
of  executing  them..  Great  confusion  and  hardship  may  result  from  a 
statu  tor}'  cor|)oration  carrying  on  a trust  or  investment  business  in  excess 
of  its  corporate  i)Owers.”  Prov.  Leg.  1896-1920,  Vol.  II,  p.  786. 

Then  again  an  Act  of  the  Legislature  of  the  Province  of 
Quebec  of  1910  amending  the  charter  of  a company  called 
the  “General  Trust,’’  was  disallowed  because,  in  the 
opinion  of  the  Minister  of  Justice  (Sir  Allen  Aylesworth), 
it  “infringed  upon  the  subject  of  banking  under  any  fair 
interpretation  of  the  words,”  and  also  because  it  author- 
ized the  company  “to  carry  on  a general  business  through- 
out ('anada”;  Prov.  Leg.  1(S96-1920,  Vol.  II,  pp.  256-261. 

Against  disallowance  on  the  ground  merely  of  a pro- 
vincial statute  being  ultra  vires,  there  is  the  noteworthy 
protest  of  the  Government  of  British  Columbia  in  a com- 
munication to  the  Department  of  Justice  of  August  22, 
1905,  namely,  that: 

“ Pnlcs.s  the  Rill  should  be  a clear  and  jialpahle  attempt  on  the  part 
of  the  pro\ince  to  invaile  the  legi.-lit i\'e  field  of  the  Dominion  Parlia- 
ment. a jirovincial  Act  .shoidd  not  be  disallowed  by  the  Governor  in 
C'ouncil  on  constitutional  grounds  only.  I’he  effect  of  disallowance,  except 
on  the  i»rinciiile  mentioned,  is  to  make  the  Mini  ler  of  .Justice  the  highest 
judicial  dignitary  of  the  land  for  the  df'termination  of  constitutional  <pie.s- 
tion.'.  and  in  rf'ality,  .at)Ove  the  Supreme  ('ourt  of  (’anada.  The  decisioms 
of  the  Sui'reme  Court  of  (Canada  are  oi)en  to  (piestion  in  the  Judicial 
Committee  of  the  Privy  Council.  From  the  deci.-ion  of  the  Minister  of 
Justice  tlnre  is  no  apj.eal.  He  stan.ls  alone”:  Prov.  Leg.  1896-1920,  Vol. 
11,  p.  07o. 
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Third  Period — 1911-1924.  This  period  is  characterized 
by  a tendency  on  the  part  of  Ministers  of  Justice  of  the 
time  to  revert  to,  and  to  apply,  the  principles  upon  which 
the  power  of  disallowance  was  exercised  during  the  period 
1867-1898. 

In  1912,  on  two  occasions,  the  Honourable  C.  J.  Doherty, 
then  Minister  of  Justice,  while  refusing  to  recommend  dis- 
allowance of  the  provincial  legislation  under  consideration, 
indicated  that  he  entertained  no  doubt  that  the  Federal 
veto  power  might  constitutionally  be  exercised  in  relation 
to  legislation  wdthin  the  competence  of  the  Provincial, 
Legislature  on  the  ground  of  hardship  and  injustice  to  the 
rights  affected. 

In  one  case,  on  a petition  for  disallowance  of  Acts  of 
Alberta  relating  to  bonds  of  the  Alberta  and  Great  Water- 
ways Railway  Company,  Mr.  Doherty  said  in  his  report: 

“ Thorc  was  considorahlo  <li-'cus-ion  at  the  hparins  as  to  the  practice 
and  j'n'cedents  in  re<])ect  of  disallowance  of  leo:is]ation  by  reason  of 
unjust  i)rovision‘;  or  because  of  its  interfen'nce  with  vested  riijhts  or  the 
oblictalions  of  contract,  and  a rc'cent  report  of  the  predecessor  in  office 
of  the  undersiptned  was  quoted  as  sliowinst  that  the  Governor  General 
should  in  no  case  be  advised  to  disallow  for  such  reasons.  It  is  true,  as 
has  been  frequently  pointed  out,  that  it  is  very  difficult  for  the  government 
of  the  Dominion,  acting  through  the  Governor  General,  to  review  local 
legi.'ilation  or  consider  its  qualities  ujion  questions  of  hardshi])  or  injustice 
to  the  rights  affected,  and  this  is  manifest  not  only  by  expressions  in 
ro{)orls  of  the  Ministers,  but  also  by  the  fact  that  but  a single  instance 
is  cited  in  which  the  Governor  General  has  exercised  the  power  upon 
these  grounds  alone. 

The  undvrsupicd  cnlcrlain.^  no  doubt,  however,  that  the  power  is 
ronatitutionnlly  capable  of  exercise  and  may  on  occasion  be  properly 
invoked  for  the  purpose  of  preventing,  not  inconsistently  with  the  public 
iiitcrrsl.  irreparable  injustice  or  undue  interference  with  private  rights  or 
property  through  the  operation  of  local  statutes  intra  vires  of  the  legis- 
latures. DoubtUss  how('ver  the  bunlen  of  e.stablishing  a case  for  the 
execution  of  the  power  lies  upon  those  who  allege  it;  and,  although  the 
undersigned  is  not  prejrared  to  expres.s  any  apiu-oval  of  the  statute  in 
question,  which  he  feels  must  be  reganled  as  a most  remarkable  exercise 
of  legislative  authority,  lie  i.s  nevertheless  not  satisfied  that  a sufficient 
ca.se  for  disallowance  has  been  e.dablished  either  on  behalf  of  the  bond- 
holder, the  bank  or  the  companies,  especially  when  it  is  considered  that 
the  legislation  sanctioned  by  the  Assembly  evidences  as  it  <loes  a very 
deliberate  and  important  feature  in  tlie  policy  of  the  local  government 

The  undersigned  apprehends  that  it  is  sufficient  for  present  purposes 
to  say  that  he  is  not  convinced  after  the  very  thorough  discussion  to  which 
the  matter  was  subjecti'd,  that  it  was  prejudicial  to  the  credit  of  the 
Dominion,  or  not  advi.^able  in  the  interests  of  the  province,  to  take 
legislative  measures  to  prevent  improvident  application  of  the.se  funds, 
which  had  been  raised  virtually  upon  the  credit  of  the  province,  and 
wliich  the  province  had  bound  itself  to  repay  with  interest.”:  Prov.  Leg. 
1896-1920,  Vol.  II,  pp.  801-802. 
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In  the  other  case  in  1912,  relating  to  an  application  for 
disallowance  of  an  Act  of  New  Brunswick  on  the  ground, 
inter  alia,  that  it  operated  to  cancel  the  stock  of  certain 
stockholders  in  a New  Brunswick  Railway  without  their 
knowledge  or  consent,  Mr.  Doherty  said: 

" Whilo  the  Act  .‘ipprars  to  bo  witliin  tho  constitutional  ])ovvor.s  of 
the  loiiislat uro,  tho  unHlorsifinod  does  not  consider  that  the  transfer  or 
cancellation  of  private  ri2;hts  without  notice  or  compensation  is  an  ajjpro- 
priafe  sphere  of  le,irislati\'e  a'divity,  and  he  rejmrted  in  another  ca.se  that 
circumstances  miffht  arise  which  would  justify  tlie  exercise  of  the  power.s 
a]ipertaininfj  to  Your  Royal  Hishness  to  prevent  irremediable  wronfj:  or 
injustice  h'Ki'latively  sanctioned  by  a i)iovince.”  I’rov.  1S9G-1920. 

Vol.  II,  PI..  433-434. 

In  1917,  in  refusing  to  recommend  disallowance  of  an 
Ontario  Act  respecting  Separate  Schools,  the  same  Min- 
ister observed: 

“Furthermore,  upon  the  question  of  the  merits  or  justice  of  the 
legislation,  assuming  it  to  be  inlrd  vires,  the  undersigned  observes  that 
the  subject  of  education  i.s  committed  to  the  legislature  by  the  special  and 
exc('|)t ional  ])r()\i<ions  of  .Section  93  of  the  Briti.sh  North  America  Act 
1867,  and  while  not  withstanding  these  jnrnmions  the  power  of  disnllow- 
aucr  undoubtedly'  exists  xoith  regard  to  statutes  affecting  education  as 
well  as  other  rn/itters  committed  to  the  provinces,  the  undersigned  is  not 
.sati>ried  that  the  petitioners  have  ma<Ie  out  a case  for  interference  with 
the  imi.ort.int  y.articulars  of  provincial  policy  which  are  evidenced  by 
these  statutes.”  Prov.  Leg.  1896-1920,  Vol.  II,  p.  165. 

In  1918,  on  ]Mr.  Doherty’s  recommendation,  an  Act  of 
the  British  Columbia  Legislature  (7-8  Geo.  V.  cap.  71) 
was  disallowed  because  it  diminished  substantially  the  con- 
sideration of  a contract,  and  was  also  an  undue  interference 
with  tlie  policy  of  the  Dominion. 

The  Minister’s  report  was  made  after  hearing  of  argu- 
ment before  the  Dominion  Prime  Minister,  the  Minister 
of  Public  Works  and  himself,  and  after  notifying  the  At- 
torney General  for  British  Columbia  and  hearing  counsel 
for  the  petitioners.  There  are  two  passages  in  his  report 
which  deserve  attention: 

First,  Mr.  Doherty  laid  it  down  that  he  did  not  consider 
the  Dominion  power  of  veto  obsolete  in  cases  where  rea- 
sons of  inecpiality  or  hardship  were  alleged;  and  while  he 
was  of  opinion  that  the  Governor  in  Council  should  not  dis- 
allow merely  because  an  Act  is  in  his  judgment  ill-advised, 
untimely  or  defective,  or  because  its  project  lacks  either 
in  principle  or  detail  that  degree  of  equity  and  considera- 
tion of  the  existing  situation  which  in  the  opinion  of  the 
Governor  in  Council  should  have  commended  itself  to  the 


27 


legislature,  yet  he  maintained  that  “ there  are  principles 
governing  the  exercise  of  legislative  power  other  than  the 
mere  respect  and  deference  due  to  the  expression  of  the 
will  of  the  local  constituent  assembly,  which  must  be  con- 
sidered in  the  exercise  of  the  prerogative  of  disallow^ance.” 
It  was  not  necessary  to  define  these  principles  for  purposes 
of  general  application,  but  he  added  certainly  although 
legislative  interference  with  vested  rights  or  the  obligation 
of  contracts,  except  for  public  purposes,  and  upon  due  in- 
demnity, are  processes  of  legislation  which  do  not  appear 
just  or  desirable,  nevertheless,  it  would,  in  the  opinion  of 
the  undersigned  be  formulating  too  broad  a rule  to  affirrh 
that  local  legislation  affected  by  these  qualities  should  in 
all  cases  be  displaced  by  means  of  the  prerogative.”  Prov. 
Leg.  1896-1920,  Vol.  II.  p.  708. 

Secondly,  upon  the  submission  of  the  Attorney  General 
for  British  Columbia  that  disallowance  would  involve  a 
serious  interference  with  provincial  rights,  Mr.  Doherty 
said: 

“ Upon  the  submission  of  the  Attorney  General  that  disallowance 
would  involve  a serious  interference  with  provincial  rights,  the  undersigned 
obs(!rves  that  provincial  rights  are  conferred  and  limited  by  the  British 
North  America  Acts,  and  while  the  Provinces  have  the  right  to  legislate 
upon  the  subjects  committed  to  their  legislative  authority,  the  power  to 
disallow  any  such  legislation  is  conferred  by  the  same  constitutional 
instrument  upon  the  Governor  General  in  Council,  and  incident  to  the 
power  is  the  duty  to  execute  it  in  proper  cases.  This  power  and  the 
corresponding  duty,  are  conferred  for  the  benefit  of  the  Provinces  as  well 
as  for  that  of  the  Dominion  at  large.  The  system  sanctioned  by  the  Act  of 
1867,  as  interpreted  by  the  highest  judicial  authority,  ‘ provides  for  the 
federated  provinces  a carefully  balanced  constitution,  under  which  no  one 
of  the  parts  can  pass  laws  for  itself,  except  under  the  control  of  the  whole 
acting  through  the  Governor  General.’  The  mere  execution  of  the  power 
of  disallowance  does  not  therefore  conflict  with  provincial  rights,  although 
doubtless  the  responsibility  for  the  exercise  of  the  power  which  rests  with 
Your  Excellency  in  Council  ought  to  be  so  regulated  as  not  to  be  made 
effective  except  in  those  cases  in  which,  as  in  the  present  case,  the  propriety 
of  exercising  the  power  lis  demonstrated.”  Prov.  Leg.  1896-1920,  Vol.  II, 
pp.  709-710. 

In  1922  an  Act  of  Nova  Scotia  of  1921,  vyhich  purported 
to  vest  in  one  J.  E.  MacNeil  certain  property  and  rights 
which  had  been  held  by  the  judgment  of  the  Supreme 
Court  of  Canada,  affirming  that  of  the  Supreme  Court  of 
Nova  Scotia  en  banc  to  be  vested  in  other  persons  and  not 
in  J.  E.  MacNeil,  was  disallowed.  The  disallowance  of  this 
Act  was  based  on  the  report  of  Sir  Lomer  Gouin,  then  Min- 
ister of  Justice.  There  is  no  suggestion  either  in  his  re- 
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port,  or  in  his  speech  in  the  subsequent  Parliamentary 
Debate  (H.  of  C.  Deb.  May  1,  1923)  that  he  considered 
the  provincial  legislation  unconstitutional  or  ultra  vires. 
He  justified  his  recommendation  rather  upon  these  grounds: 

(1)  The  Act  in  question  is  so  extraordinary,  so  opposed 
to  principles  of  right  and  justice,  that  it  clearly  falls  with- 
in the  category  of  legislation  with  respect  to  which  it  has 
been  customary  to  invoke  the  power  of  disallowance. 

(2)  That  he  was  not  aware  of  “ any  circumstance  what- 
ever, moral,  equitable  or  legal,’'  which  can  be  pointed  to  in 
justification  of  the  legislation  now  under  review;  and 

(3)  That  the  Legislature  in  passing  the  Act  in  ques- 
tion constituted  itself  a Court  of  Appeal  upon  the  Supreme 
Court  of  Canada  thereby  removing  the  case  from  the  judi- 
cial tribunals  expressly  established  for  the  administra- 
tion of  justice  in  the  province. 

In  the  course  of  his  report.  Sir  Lomer  said: 

“ It  has  been  the  subject  of  judicial  declaration  by  the  Courts  that 
while  the  provinces  have  the  right  to  legislate  upon  the  subjects  committed 
to  their  legislative  authority,  power  to  disallow  any  such  legislation  is 
conferred  by  the  same  constitutional  instrument  on  the  Governor  in 
Council,  and  that  incident  to  the  power,  is  the  duty  to  execute  it  in 
proper  cases”:  Compar.  Leg.  Third  Series  (1924)  pp.  86-89. 

In  1924  the  Mineral  Taxation  Act  of  Alberta  (cap.  32, 
1923)  was  disallowed  mainly  on  the  ground  that  it  inter- 
fered with  Dominion  interests  and  policies.  In  his  report 
to  Council  recommending  disallowance,  the  Right  Hon- 
ourable Ernest  Lapointe,  Minister  of  Justice,  said: 

“ It  is  maintained  on  behalf  of  the  province  that  the  legislation,  if 
intra  virea,  ought  not  to  be  reviewed  on  its  merits  by  Your  Excellency 
because  it  i.s  enacted  by  the  Provincial  Legislature  which  is  sovereign  and 
independent  within  the  scope  of  its  powers;  and  if  ultra  vires,  that  the 
{Statute  ought  not  to  be  disallowed  upon  that  ground  because  it  is  then 
inoperative  and  nuiy  be  so  declared  by  the  Courts  in  appropriate  judicial 
prooeeding.s.  If,  however,  effect  be  given  to  these  submissions  of  the 
province,  no  place  is  left  for  the  operation  of  the  power  of  disallowance 
which  is.  in  exprcvss  language,  conferred  by  sections  56  and  90  of  the 
British  North  America  Act,  1867.  That  the  power  exists  is  not  questioned 
and  it  may  operate  with  regard  to  any  provincial  statute  ‘ if  \ in  the  words 
of  the  two  sections  last  mentioned,  ‘the  Governor  General  in  Council 
within  one  year  after  the  receipt  thereof  by  the  Governor  General  thinks 
fit  to  disallow  tlie  Act.’  While  the  discretion  thus  belonging  to  Your 
Lxc^'llency  in  Council  ought  to  be  wisely  exercised  upon  sound  principles 
of  public  policy,  and  having  due  regard  to  local  powers  of  self-government, 
there  .''re  aises  in  which  disallowance  affords  a constitutional  remedy,  and 
it  is  imf)licit  that  the  exercise  of  the  power  ought  not  to  be  withheld  when 

th<-  public  intere.st  requires  that  it  should  become  effective It  is 
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relation  to  the  position  or  interests  of  mineral  owners  in  the  province  who 
are  subject  to  the  provincial  taxing  powers,  and  whose  property  and  civil 
rights  in  the  province  are  affected  by  the  operation  of  the  provincial  laws. 
There  are  reasons  which  have  influenced  the  undersigned  to  submit  his 
recommendation  upon  this  report  which  are  not  affected  by  the  mere 
grounds  of  injustice  or  hardship  which  are  urged  by  the  petitioners. 

There  are  paramount  considerations  affecting  the  Government  of 
Canada  and  the  general  public  interest  which  demand  attention,  and), 
whatever  may  have  been  said  as  to  the  propriety  of  recommendations  for 
the  disallowance  of  legislation  which  is  thought  to  be  unfair,  unreasonable 
or  unjust,  it  has,  whenever  the  occasion  presented  itself,  been  maintained 
by  the  Ministers  of  Justice,  and  has  never  been  successfully  controverted 
by  any  province,  that  disallowance  is  the  appropriate  remedy  for  the 
maintenance  of  that  harmony  which  it  is  essential  should  exist  between 
provincial  legislation  and  the  administration  of  Dominion  affairs  within 
their  proper  domain.” 

In  October,  1887,  an  Inter-Provincial  Con- 
ference— that  is,  a conference  composed  of 
the  local  premiers  and  one  or  more  of  their 
leading  colleagues — was  convened  at  Quebec, 
on  the  invitation  of  the  Honourable  Mr. 
Mercier,  Premier  of  Quebec,  for  the  purpose  of  consider- 
ing questions  “ which  have  arisen  or  may  arise  as  to  the 
autonomy  of  the  provinces,  their  financial  arrangements, 
and  other  matters  of  common  provincial  interest. The 
Provinces  of  Ontario,  Quebec,  Nova  Scotia,  New  Bruns- 
wick and  Manitoba  were  each  represented  by  several  min- 
isters. Sir  John  Macdonald,  then  Prime  Minister  of  Can- 
ada, was  invited  to  attend  with  one  or  more  of  his  ministers, 
but  declined  to  do  so.  The  proceedings  of  the  conference 
are  reported  in  a publication  entitled  “Minutes  of  Pro- 
ceedings of  the  Inter-Provincial  Conference”  held  at  the 
City  of  Quebec  from  the  20th  to  the  28th  October,  1887. 
In  opening  the  Conference,  the  Honourable  Mr.  Mercier 
enumerated  various  topics  proposed  for  consideration. 
These  topics  included  among  others, — 

" (8)  Removal  from  the  Federal  Government  of  the*  Power  of  dis- 
allowing Provincial  Laws.” 

In  reference  to  this  topic,  the  Honourable  Mr.  Mercier  said 
(at  pp.  19  anjd  20  of  the  report): 

“The  exercise^  the  power  of  disallowing  Provincial  laws  presents  the 
gravest  objections  which  it  is  necessary  to  remove. 

As  regards  the  constitutionality  of  the  laws,  that  falls  naturally  within 
the  jurisdiction  of  the  courts. 

On  the  other  hand,  it  should  no  more  be  permitted  to  the  Federal 
Government  to  disallow  a Provincial  Act,  on  the  pretext  that  it  affects 
Federal  rights,  than  it  is  permitted  to  Provincial  Government  to  disallow 
Federal  Acts  becan.'^o  they  affect  provincial  interests.” 
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Oil  the  28th  October,  the  following  Resolutions,  amongst 
others,  were  unanimously  adopted  by  the  Conference: 

“ RESOLUTIONS 

Respecting  Amendments  of  the  British  North  America  Act,  1867 

Whereas,  in  framing  the  British  North  America  Act,  1867,  and  defining 
tlierein  the  limits  of  the  Legislative  and  Executive  powers  and  functions 
of  the  Federal  and  Provincial  Legislatures  and  Governments,  the  authors 
of  the  Constitution  performed  a work,  new,  comj  lex  and  difficult,  and 
it  was  to  be  anticipated  that  experience  in  the  working  of  the  new  system 
would  suggest  many  needed  changes;  that  twenty  years’  practical  working 
of  the  Act  has  developed  much  friction  between  the  Federal  and  Provincial 
Governments  and  Legivslatures,  has  disclosed  grave  omissions  in  the 
provisions  of  the  Act,  and  has  shewn  (when  the  language  of  the  Act  came 
to  be  judicially  interpreted)  that  in  many  respects  what  w'as  the  common 
understanding  and  intention  had  not  been  expressed,  and  that  important 
provisions  in  the  Act  are  obscure  as  to  their  true  intent  and  meaning;  and 
whereas  the  preservation  of  Provincial  autonomy  is  essential  to  the  future 
well-being  of  Canada;  and  if  such  autonomy  is  to  be  maintained,  it  has 
become  a})parent  that  the  Constitutional  Act  must  be  revised  and 
amended;  therefore  the  representatives  and  delegates  of  the  Provinces  ot 
Ontario,  Quebec.  Nova  Scotia,  New  Brunswick,  and  Manitoba,  duly 
accredited  by  their  respective  Governments,  and  in  Conference  assembled, 
believing  that  they  express  the  views  and  wishes  of  the  people  of  Canada, 
agree  upon  the  following  Resolutions  as  the  basis  upon  which  the  Act 
should  be  amended;  subject  to  the  approval  of  the  several  Provincial 
Legislatures: 

1.  That  hy  the  British  North  America  Act  exclusive  authority  is 
expressly  given  to  the  Provincial  Legislatures  in  relation  to  subjects 
enumerati'd  in  the  92nd  section  of  the  Act;  that  a previous  section  of 
the  Act  reserves  to  the  Federal  Gov^ernment  the  legal  power  of  dis- 
allowing at  will  all  Acts  passed  by  a Provincial  J.egislature ; that  this 
l)Ower  of  disallowance  may  be  exercised  so  as  to  giv^e  to  the  Federal 
Government  arbitrary  control  over  legislation  of  the  Provinces  within 
their  own  sphere;  and  that  the  Act  should  be  amended  by  taking  away 
this  pow’er  of  disallowing  Provincial  Statutes,  leaving  to  the  people  of 
each  Province,  through  their  representatives  in  the  Provincial  Legislature, 
the  free  exercise  of  their  exclusive  right  of  legislation  on  the  subjects 
assigned  to  them  subject  only  to  disallowance  by  Her  Majesty  in  Council 
as  before  Confederation;  the  power  of  disallowance  to  be  exercised  in 
regard  to  the  Provinces  upon  the  same  principles  as  the  same  is  exercised 
in  the  case  of  Federal  Acts; 

2 That  it  is  important  to  the  just  operation  of  our  Federal  system, 
as  well  that  the  Federal  Parliament  should  not  assume  to  exercise  powers 
belonging  exclusively  to  the  Provincial  Legislatures,  as  that  a Provincial 
Legislature  should  not  a.s.sume  to  exercise  powers  belonging  exclusively  to 
the  Icdcral  Parliament;  that  to  prevent  any  such  assumption,  there 
shouhl  1m'  erpial  facilities  to  the  Federal  and  Provincial  (jrovemraents  for 
promptly  obtaining  a judicial  determination  respecting  the  validity  of 
Statute.M  of  both  the  Federal  Parliament  and  Provincial  Legislatures;  that 
Const  itutioiuil  provi.-hon  .should  be  made  for  obtaining  such  determination 
before,  as  well  iu-  after  a Statute  has  lieen  acted  upon;  and  that  any 
(h'cision  .'hould  be  subject  to  a])peal  as  in  other  causes,  in  order  that  the 
adjudic.ition  may  b«'  final. 
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The  request  for  the  abolition  of  the  power  of  disallow- 
ance, embodied  in  the  foregoing  resolutions,  was  made  in 
vain.  No  action  was  taken  upon  it.  The  attitude  of  Sir 
John  Macdonald  towards  this  Conference  is  indicated  in 
the  following  passage  in  Sir  Joseph  Pope’s  “Correspond- 
ence of  Sir  John  Macdonald,  1845-1891,”  at  pp.  398,  399: 

“Almost  immecliatoly  after  the  General  Elections  of  1887,  the  Prov- 
incial leaders  of  the  Liberal  ])arty,  which  at  that  time  was  in  power  in  all 
the  provinces,  except  Manitoba,  British  Columbia  and  Prince  Edward 
Island,  orfijanizcd  what  was  styled  an  Inter-Provincial  conference — that  is. 
a conference  composed  of  the  local  Premiers  and  one  or  more  of  their 
leading  colleagues,  who  met  together  in  Quebec  at  the  call  of  Mr.  Mercier, 
to  consider  the  question  of  the  readjustment  of  the  financial  and  other 
relations  between  tlie  Dominion  and  the  provinces  with  an  eye  to  em- 
barrass the  Dominion  Government,  which  they  had  signally  failed  to 
defeat  at  the  polls^  and  now  sought  to  entangle  in  controversy,  thus 
presenting  the  spectacle  of  the  larger  provinces  arra3"ed  in  hostility  to  the 
Central  Government  as  the  common  enemy  of  all.  Sir  John  Macdonald 
was  not  to  be  caught  in  any  such  trap.  Apart  from  the  question  of  the 
bonn  fidrs  of  the  managers  of  this  conference  which  he  gravely  doubted. 
Sir  John  uniformly  held  to  the  view  (.since  widely  departed  from)  that 
the  functions  of  the  Provincial  Governments  are  strictly  limited  to  matters 
of  local  concern,  and  that  the  only  constitutional  representatives  of  a 
province  in  it.s  relations  witli  the  Dominion,  are  the  members  of  the 
Parliament  of  Canada  from  that  province.  He  therefore  declined  to  take 
I)art  in  this  conferenfc  or  to  recognize  it,  on  behalf  of  the  Dominion 
Government,  in  any  form.” 

However,  the  suggestion  contained  in  the  second  para- 
graph of  the  resolution  above  quoted  did  have  a practical 
result.  In  the  House  of  Commons  on  April  29,  1890,  on 
a motion  to  resolve  the  House  into  Committee  of  Supply, 
the  Honourable  Edward  Blake  moved  the  following  amend- 
ment : 

‘‘  d'o  leave  out  all  the  words  after  ‘ that  ’ and  insert  the  following; — 

‘ It  is  expedient  to  provide  means  whereby  on  solemn  occasions 
touching  the  exercise  of  the  power  of  disallow’ance,  or  of  the  appellate 
power  as  to  educational  legislation,  important  questions  of  law  or  fact 
may  be  referred  b}'^  the  Executive  to  a high  judicial  tribunal  for 
hearing  and  consideration,  in  such  mode  that  the  authorities  and 
parties  intere.^ted  may  be  rei)re.'!cnted  and  that  a reasoned  opinion 
m.ay  be  obfaimal  for  the  information  of  the  Executive’”:  H.  of  C. 
Debate-,  Se.-sion  1890,  Vol.  2,  Column  4084. 

This  motion  was  supported  by  Mr.  Blake  in  an  able 
speech  and  met  with  the  approval  of  Sir  John  Macdonald, 
the  Prime  Minister  of  the  day.  As  a result,  at  the  follow- 
ing session  of  Parliament  the  Supreme  and  Exchequer 
Courts  Act  was,  by  sec.  4 of  chap.  25  of  the  Statutes  of 
1891,  amended  by  the  substitution  of  a new  section  for 
section  37.  This  new  section  was  the  prototype  of  sec.  55 
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of  the  present  Supreme  Court  Act.  Pertinent  extracts 
from  the  speeches  delivered  by  Mr.  Blake  and  by  Sir  John 
Macdonald  are  set  out  in  Appendix  “D’’  to  this  memor- 
andum. 


10.  Does  the 
Power  of  Dis- 
allowance still 
subsist  or  has 
it  become 
obsolete? 


Following  upon  the  disallowance  by  order 
of  His  Excellency  the  Governor  General  in 
Council  dated  August  17,  1937  (P.C.  1985), 
of  three  Acts  passed  by  the  Legislative 
Assembly  of  the  Province  of  Alberta  at  the 
1937  (second)  session,  and  assented  to  on 
August  6,  1937,  the  Hon.  William  Aberhart,  Premier  of 
the  Government  of  that  Province,  challenged  the  con- 
stitutional right  and  competency  of  the  Governor  General 
in  Council  to  disallow  the  legislation  referred  to  on  the 
ground  that  the  FK)wer  of  disallowance  which  the  Governor 
General  in  Council  had  professed  to  exercise  no  longer 
existed,  and  contended  that  such  legislation  was,  in  con- 
sequence, still  law  and  would  remain  law  until  declared 
ultra  vires  of  the  provincial  legislature  by  the  courts.  In 
support  of  the  position  so  taken  by  the  Government  of 
the  Province  of  Alberta,  the  Legislative  Assembly  of  the 
said  province  on  September  30,  1937,  adopted  by  a 
majority  of  votes  declaring,  in  part,  ^^that  the  Legislative 
Assembly  of  Alberta  accepts  the  declaration  of  the 
provincial  government  that  the  right  of  disallowance  of 
provincial  legislation  no  longer  exists  and  approves  the 
determination  of  the  provincial  government  that  the 
disallowed  legislation  shall  be  implemented.^’ 

In  the  issue  of  the  Ottawa  Citizen  of  October  14,  1937, 
there  was  republished  from  the  Edmonton  Journal  an 
extensive  excerpt  from  the  speech  delivered  on  the  floor  of 
the  Alberta  legislature  by  the  Hon.  Lucien  Maynard, 
Minister  of  Municipal  Affairs  in  the  Alberta  Government, 
in  support  of  the  contention  of  his  government  that  the 
Dominion  power  of  disallowance  of  provincial  legislation 
no  longer  exists.  His  argument,  in  summary,  is, — 

1.  That  under  the  decisions  of  the  judicial  Committee 
of  the  Privy  Council  the  provinces  are  just  as  sovereign 
within  their  legislative  sphere  as  the  Dominion  Parlia- 
ment is  within  its  legislative  sphere; 

2.  That  the  Lieutenant-Governor  of  a province,  although 
appointed  by  the  Dominion  Government,  is  just  as  much 
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the  representative  of  His  Majesty  the  King  for  all  pur- 
poses of  provincial  government,  as  the  Governor  General 
himself  is  for  all  purposes  of  Dominion  government; 

3.  That,  under  the  provisions  of  the  B.N.A.  Act,  the 
power  of  disallowance  was  not  only  given  to  the  Governor 
General  in  relation  to  provincial  legislation,  but  was  also 
given  to  His  Majesty  in  Council  in  relation  to  Dominion 
legislation ; 

4.  That,  long  before  the  Imperial  Conference  of  1926, 
it  had  become  a recognized  constitutional  convention  that 
His  Majesty  in  Council  could  not  exercise  the  power  of 
disallowance  of  Dominion  legislation,  and  all  that  the 
Imperial  Conference  Reports  of  1926  and  1930  and  the 
Statute  of  Westminster,  1931,  did,  was  to  declare  extinct 
a right  which  had,  in  fact,  been  dead  a long  time;  and 

5.  That  the  Governor  General  can  have  no  greater 
power  than  his  master,  the  King,  and,  since  the  King  can 
no  longer  disallow  Dominion  legislation,  neither  can  the 
Governor  General,  who  is  only  the  agent  or  representative 
of  the  King  in  Ottawa,  disallow  any  provincial  legislation, 
no  matter  what  the  character  of  this  provincial  legislation 
may  be. 

Propositions  1 to  4 inclusive  merely  express  indisputable 
principles  of  constitutional  law;  but  the  conclusion  drawn 
in  proposition  5 that,  because  His  Majesty  in  Council  can 
no  longer  constitutionally  disallow  Dominion  legislation,  it 
logically  follows  that  the  Governor  General,  who  is  merely 
the  King’s  representative  in  Canada,  can  no  longer  con- 
stitutionally disallow  provincial  legislation,  will  not  stand 
the  test  of  examination.  The  reasoning  is  demonstrably 
unsound. 

First,  Canada’s  attainment  to  '‘equality  of  status”  with 
the  United  Kingdom  and  the  other  self-governing 
Dominions  of  the  British  Commonwealth  of  Nations,  as 
described  in  the  definition  of  their  position  and  mutual 
relations  set  out  in  the  Report  of  the  Imperial  Conference 
of  1926,  was  the  culmination  of  a long  evolutionary  process 
by  which  the  legal  powers  of  the  British  Government  in 
relation  to  the  Dominions  fell  into  disuse  through  the 
emergence  and  operation  of  constitutional  conventions. 
These  conventions,  being  merely  in  the  nature  of  precepts 
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or  maxims  of  political  usage,  are,  iu  themselves,  without 
legal  force:  aiul  the  Statute  of  Westminster,  1931  (Imperial 
Statutes  22  Geo.  V.  caj).  4),  by  removing  certain  legal 
restrictions  on  Dominion  Sovereignty,  merely  brought  the 
legal  position  into  accord  with  the  existing  conventional 
position  of  the  Dominions,  ddie  Dominion’s  status  still 
depends,  in  part,  upon  constitutional  conventions,  now  for 
the  most  part  formally  expressed  in  resolutions  embodied 
in  the  Re])orts  of  the  Imperial  C’onferences  of  1923,  192b, 
1930  and  1937,  and,  in  j)art,  u])oi]  the  provisions  of  the 
Statute  of  Westminster.  1931. 

In  so  far  as  (’anada’s  status  depends  upon  constitutional 
conventions,  they  are  conventions  affecting  only  the 
Dominion  as  a unity:  they  have  no  reference  to  the  internal 
afljustments  of  legislative  power  under  the  British  North 
America  Act,  1807.  For  instance,  the  Statute  of  West- 
minster, 1931  left  untouched  the  power  of  disallowance 
reserved  by  sec.  5b,  or  the  power  of  reservation  reserved  by 
secs.  55  and  57  of  the  British  North  America  Act  to  the 
King  in  Gouncil.  Legally  these  powers  are  still  intact : 
constitutionally,  however,  they  have  passed,  save  as 
hereinafter  indicated,  into  flesuetude.  These  matters  are 
covered  by  the  resolutions  of  the  Imperial  Conference, 
1930.  under  which  it  is  recognized  that  the  power  of 
disallowance  can  no  longer  be  exercised  in  relation  to 
Dominion  legislation,  with  one  exception.  Under  Treasury 
regulations  issued  under  the  C’olonial  Stock  Act,  1900 
(Imperial  Statutes,  b3-b4  Viet.,  cap.  62),  Dominion  securi- 
ties had  been  admitted  as  trustee  securities  on  condition 
that  the  Dominion  Government  placed  on  record  a formal 
(‘xpression  of  its  opinion  that  any  legislation  which  appears 
to  the  British  Government  to  alter  any  of  the  provisions 
affecting  the  stock  to  the  injury  of  the  stockholders,  or 
to  involve  a departure  from  the  original  contract,  would 
properly  be  disallowed.  It  is  agreed  by  the  Dominions 
that  when  a Dominion  Government  has  complied  with  this 
coiulition  and  there  is  outstanding  any  stock  which  is  thus 
a trustee  security,  tlu'  right  of  disallowance  in  respect  of 
such  legislation  must  remain  and  can  properly  be  exercised. 

Similarly,  with  regard  to  the  power  of  reservation,  it  is 
remgnized  that  the  advice  of  the  Dominion  Government 
IS  to  govern  in  every  case.  All  that  the  resolutions  of  the 
Imperial  (’onference  of  1930,  in  substance,  really  involved 
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was  recognition  of  the  fact  that  the  Governor  General’s 
power  of  discretionary  reservation  can  be  exercised,  if  at 
all,  only  upon  the  advice  of  His  Majesty’s  Canadian  Min- 
istry, and  that,  as  regards  the  signification  of  the  King’s 
pleasure  concerning  a reserved  Bill,  the  right  to  advise 
His  Majesty  had  been  transferred  from  His  Majesty’s 
Ministers  at  Westminster  to  His  Majesty’s  Ministers  at 
Ottawa:  that  is  all. 

These  principles  depend  only  upon  constitutional  conven- 
tions; but  they  are  conventions  which  affect  the  position  of 
the  Dominion  only  as  a unity  vis-d-vis  the  United  King- 
dom. This  is  so  for  the  simple  reason  that  the  Imperial  Con- 
ferences have  in  fact  no  authority,  and  have  never  professed 
to  exercise  any  authority,  to  alter  the  internal  relations 
existing  under  the  British  North  America  Act,  1867  between 
the  Dominion  Government,  on  the  one  hand,  and  the 
Provinces  on  the  other.  If  evidence  of  the  truth  of  this 
statement  be  required,  it  is  furnished  by  the  following 
passage  in  the  Report  of  the  Imperial  Conference  of  1930, 
dealing  with  the  Report  of  the  Conference  of  1929  on  the 
operation  of  Dominion  legislation,  at  pp.  17-18: 

“ The  Imperial  Conference  examined  the  various  questions  arising 
with  regard  to  the  Report  of  the  Conference  on  the  Operation  of  Dominion 
Legislation  and  in  particular  took  into  consideration  the  difficulties  which 
were  explained  by  the  Prime  Minister  of  Canada  regarding  the  repre- 
sentations which  had  been  received  by  him  from  the  Canadian  Provinces 
in  relation  to  that  Report. 

A special  question  arose  in  respect  to  the  application  to  Canada  of 
the  sections  of  the  Statute  propo.sed  to  be  i)assed  by  the  Parliament  at 
Westminster  (which  it  was  thought  might  conveniently  be  called  the 
Statute  of  Westminster),  relating  to  the  Colonial  Laws  Validity  Act  and 
other  matters.  On  the  one  hand  it  ai^peared  that  approval  had  been  given 
to  the  Report  of  the  Conference  on  the  Operation  of  Dominion  Legislation 
by  re.solution  of  the  Hou.'^e  of  Commons  of  Canada,  and  accordingly,  that 
the  Canadian  reiuesentatives  felt  themselves  bound  not  to  take  any 
action  which  might  properly  be  construed  as  a departure  from  the  spirit 
of  that  resolution.  On  the  other  hand,  it  ai)peared  that  representations 
had  been  received  from  cc'itain  of  the  Provinces  of  Canada  subsequent  to 
the  jia.'^sing  of  the  resolution,  ])rotesting  against  action  on  the  Report 
until  an  opj^ortunity  had  been  given  to  the  Provinces  to  determine  whether 
their  rights  would  be  adver.sely  affected  by  such  action. 

Accordingly,  it  ai'peared  uccc'ssary  to  provide'  for  two  things  In 
the  first  place  it  was  nece.s.sary  to  ju-oviih'  an  oi)i)ortunity  for  His  Majc'sty’s 
Government  in  Canada  to  take  such  action  as  might  i)e  appropriate  to 
en.able  the  I’rovinces  to  ju'esi'iit  tlu'ir  \ iews.  In  the  second  place  it  was 
lU'cc'.ssary  to  jnovidc'  for  the  extension  of  the  sections  of  the  proposed 
Statute  to  (\anada  or  for  the  exclusion  of  C’anada  from  tlu'ir  operation 
after  the  Pro\  inces  had  been  consulted.  To  this  end  it  .seemed  desirable 
to  i)lace  on  record  the  view  that  the  .sections  of  the  Statute  relating  to  the 
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Colonial  Laws  Validity  Act  should  be  so  drafted  as  not  to  extend  to 
Canada  unless  the  Statute  was  enacted  in  response  to  such  requests  as 
are  appropriate  to  an  amendment  of  the  British  North  America  Act.  It 
also  seemed  desirable  to  place  on  record  the  view  that  the  sections  should 
not  subsequently  be  extended  to  Canada  except  by  an  Act  of  the  Parlia- 
ment of  the  United  Kingdom  enacted  in  resi)onse  to  such  requests  as  are 
appropriate  to  an  amendment  of  the  British  North  America  Act.” 

Accordingly,  a Dominion-Provincial  Conference  was  held 
hi  Ottawa  in  April,  1931,  for  the  purpose  of  affording  the 
Provinces  an  opportunity  of  presenting  any  views  they 
might  desire  to  express  with  reference  to  the  changes  in- 
volved in  the  proposed  Statute  of  Westminster,  and  the 
Dominion  and  Provincial  representatives  unanimously 
agreed  upon  the  terms  of  a section  to  be  inserted  in  that 
Statute. 

On  June  30,  1931,  the  Right  Honourable  R.  B.  Bennett, 
then  Prime  Minister  of  Canada,  introduced  in  the  House 
of  Commons  a resolution  for  an  Address  to  Plis  Majesty 
requesting  the  enactment  of  the  Statute  of  Westminster: 
H.  of  C.  Deb.  1931,  Vol.  Ill,  p.  3191;  and  in  the  course  of 
his  speech  fully  explained  to  the  House  the  proposed  pro- 
vision affecting  the  Provinces  and  the  British  North  Amer- 
ica Act,  1867. 

The  present  Minister  of  Justice,  the  Right  Honourable 
Mr.  Lapointe,  in  expressing  approval  of  this  provision  so 
far  as  it  affected  the  legislative  powers  of  the  Provinces, 
said: 

“ This  is  an  extension  which  I commend.  Of  course  the  Special 
Conference  of  1929  could  not  make  any  such  recommendation  because 
we  had  no  mandate  from  the  Provinces  to  ask  for  such  a change.  And 
it  was  then  recognized  that  that  extension  could  be  made  if  the  Provinces 
saw  fit  to  ask  for  it  in  order  that  this  Statute  might  affect  their  legislation 
as  well  as  the  legislation  of  the  Dominion”:  H.  of  C.  Deb.  1931,  Vol.  Ill, 
p.  3201. 

There  is  thus  explicit  recognition  of  the  incapacity  of 
the  Imperial  Conferences  to  affect  the  constitutional  posi- 
tion or  powers  of  the  Provinces,  vis-d-vis  the  Dominion, 
without  their  consent. 

It  is  submitted,  therefore,  that  the  fact  that  the  power 
of  the  King  in  Council  to  disallow  Dominion  legislation, 
though  legally  still  intact,  has  become  obsolete  through  the 
operation  of  constitutional  conventions  affecting  only  the 
inter-imperial  relations  of  the  Dominion,  affords  no  foun- 
dation whatever,  historically  or  in  fact  for  the  pretension 
that  the  power  of  the  Governor  General  in  Council  to 
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disallow  provincial  legislation  has,  in  consequence,  also 
become  obsolete.  It  is  not  pretended  that  the  exercise  of 
this  power  has  been  restrained  or  limited  by  a constitu- 
tional convention  originating  from  any  other  source.  If 
any  such  constitutional  convention  could  be  relied  upon 
or  invoked,  one  would  expect  to  find  a statement  of  it 
formulated  in  a Report  of  a Dominion-Provincial  Con- 
ference rather  than  the  Report  of  an  Imperial  Conference 
which  is  concerned  only  with  inter-imperial  relations;  but 
no  such  report  has  been  cited  or  exists.  Unanimity  of 
opinion  by  successive  Ministers  of  Justice  approved  by  the 
Governor  General  in  Council  as  to  the  principles  upon 
which  the  Dominion  power  of  disallowance  of  provincial 
legislation  ought  to  be  exercised  might  well  also  afford  a 
basis  for  such  a constitutional  convention;  but  the  survey 
of  precedents  of  disallowance  of  provincial  legislation,  set 
out  in  a preceding  section  of  this  memorandum,  discloses 
divergency  rather  than  unanimity  of  opinion  by  Ministers 
of  Justice.  The  principles  enunciated  by  Sir  Allen  Ayles- 
worth,  as  Minister  of  Justice  between  1906  and  1911,  if 
they  had  been  consistently  acted  upon  by  succeeding  Min- 
isters, might  have  afforded  a basis  for  a constitutional  con- 
vention recognizing  the  impropriety  of  disallowing  legisla- 
tion within  the  competence  of  a province  merely  on  the 
ground  of  its  unjust  or  confiscatory  nature;  but  the  reports 
of  succeeding  Ministers  of  Justice  definitely  aflBrm  the  prin- 
ciple ''  that  the  power  is  constitutionally  capable  of  exer- 
cise, and  may  on  occasion  be  properly  invoked  for  the 
purpose  of  preventing,  not  inconsistently  with  the  public 
interest,  irreparable  injustice  or  undue  interference  with 
private  rights  or  property  through  the  operation  of  local 
statutes  intra  vires  of  the  legislatures.’’  Hence  practice  in 
respect  of  the  exercise  of  the  power  of  disallowance  affords 
no  basis  for  any  alleged  constitutional  convention  restrain- 
ing the  exercise  of  the  power;  and  still  less  for  the  pre- 
tension that  the  power  of  disallowance  no  longer  exists. 
Neither  can  it  be  validly  argued  that  the  power  has  become 
obsolete  through  disuse.  It  was  exercised  as  recently  as 
1924,  and  the  administrative  practice  of  annually  report- 
ing on  provincial  legislation  has  proceeded  upon  the  theory 
that  the  power  is  still  in  full  vigour. 

But  even  if  it  were  the  case  (and  it  is  not  the  case) 
that  this  power  had  never  been  exercised,  or  had  been 
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infrequently  exercised,  in  respect  of  provincial  legislation, 
the  continued  legal  existence  of  the  powers  and  the  legal 
right  of  the  responsible  authorities,  in  the  exercise  of  a 
sound  discretion,  to  exercise  the  power  would  be  wholly 
unaffected  by  that  fact.  ‘‘It  is,”  as  Lord  Hatherley,  L.C., 
said  in  Hehhert  v.  Purchas  (1871)  L.R.  3 P.C.  605,  650, 
‘‘quite  true  that  neither  contrary  practice  nor  disuse  can 
repeal  the  positive  enactment  of  a statute,”  or,  as  was  said 
in  the  Court  of  King’s  Bench  in  White  v.  Boot  (1788)  2 
T.R.  274,  275,  “An  Act  of  Parliament  cannot  be  repealed 
by  non-user,  notwithstanding  any  practice  that  may  have 
obtained  to  the  contrary.” 

Secondly,  in  so  far  as  the  provisions  of  the  Statute  of 
Westminster,  1931,  are  concerned,  it  is  manifest  on  an 
examination  of  those  provisions  that  they  legally  have 
effect  to  leave  unaltered  and  unimpaired  the  constitutional 
position  and  powers  of  the  Provinces,  vis-a-vis  the  Domin- 
ion, under  the  provisions  of  the  British  North  America  Act, 
1867. 

The  Statute  of  Westminster,  1931,  22  Geo.  5,  Imp.  ch.  4, 
is  applicable  to  Canada  as  well  as  other  Dominions.  By 
this  statute  certain  legal  restrictions  on  Dominion  sover- 
eignty were  removed.  Notable  amongst  its  provisions  is 
section  2,  which  provides  as  follows: 

“2.  (1)  The  Colonial  Laws  Validity  Act,  1865,  shall  not  apply  to  any 
law’  made  after  the  commencement  of  this  Act  by  the  Parliament  of  a 
Dominion. 

(2)  Xo  law  and  no  provision  of  any  law  made  after  the  commence- 
ment of  this  Act  by  the  Parliament  of  a Dominion  shall  be  void  or 
inoperative  on  the  ground  that  it  is  repujjnant  to  the  law  of  England,  or 
to  the  provisions  of  any  existing  or  future  Act  of  Parliament  of  the 
United  Kingdom,  or  to  any  order,  rule  or  regulation  made  under  any  such 
Act,  and  the  powers  of  the  Parliament  of  a Dominion  shall  include  the 
pow’pr  to  repeal  or  amend  any  such  Act,  order,  rule  or  regulation  in  so  far 
as  tlie  same  is  part  of  the  law  of  the  Dominion.” 

This  provision,  if  it  had  stood  absolutely  and  unquali- 
fied, would  have  had  the  effect  of  vesting  in  the  Parlia- 
ment of  Canada  alone  the  power  to  repeal  or  amend  the 
British  North  America  Acts,  1867  to  1930.  However,  the 
Conference  on  the  Operation  of  Dominion  Legislation  and 
Merchant  Shipping  Legislation,  1929,  by  which  the  draft 
sections  of  the  proposed  Statute  of  Westminster  w^ere  pre- 
pared, recognized  the  desirability  of  making  it  clear  that 
the  proposed  Act  of  the  Parliament  of  the  United  Kingdom 
would  effect  no  change  in  the  existing  position  in  this 
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respect,  and  recommended  the  inclusion  in  the  said  Act  of 
the  following  draft  section: 

Xothinp:  in  this  Act  shall  be  deemed  to  confer  any  power  to  repeal 
or  alter  the  constitution  Acts  of  the  Dominion  of  Canada other- 

wise than  in  accordance  with  the  law  and  constitutional  usage  and  practice 
heretofore  existing”;  Sec  report  of  the  Siiid  Conference  at  p.  23. 

The  Provinces  of  Canada  were  not  content  with  this  pro- 
vision, and  at  a Dominion-Provincial  conference  held  in 
Ottawa  in  April,  1931,  the  representatives  of  the  Dominion 
and  Provincial  Governments  agreed  upon  the  terms  of  a 
draft  section  which  was  later  embodied  as  section  7 in  the 
Statute  of  Westminster,  1931.  That  section  reads  as  fol- 
lows: 

‘‘7.  (1)  Nothing  in  this  Act  shall  be  deemed  to  appbv  to  the  repeal, 
amendment  or  alteration  of  the  British  North  America  Acts,  1867  to  1930, 
or  any  order,  rule  or  regulation  made  thereunder. 

(2)  The  provisions  of  section  two  of  this  Act  shall  extend  to  laws 
made  by  any  of  the  Provinces  of  Canada  and  to  the  powers  of  the 
legislatures  of  such  Provinces. 

(3)  The  powers  conferred  by  this  Act  upon  the  Parliament  of 
Canada  or  upon  the  legislatures  of  the  Provinces  shall  be  restricted  to  the 
enactment  of  laws  in  relation  to  matters  within  the  competence  of  the 
Parliament  of  Canada  or  of  any  of  the  legislatures  of  the  Provinces 
respectively.” 

The  plain  effect  of  subsection  1 of  this  section  is  to  pre- 
clude the  exercise  of  any  of  the  powers  conferred  bv  the 
statute  (in  particular  the  power  conferred  by  sec.  2)  for 
the  repeal,  amendment  or  alteration  of  the  British  North 
America  Acts,  1867  to  1930;  and  by  subsection  3 (in  order 
as  it  were  to  make  assurance  doubly  sure)  it  is  made  clear 
that  neither  the  Dominion  Parliament  nor  the  Provincial 
Legislatures  are  enabled  by  the  statute  to  legislate  on 
matters  not  under  the  constitution  within  their  power 
already.  The  Dominion  power  of  disallowance  of  pro- 
vincial legislation  under  sec.  56  of  the  British  North 
America  Act  is  thus  not  only  legally  unaffected,  but  legally 
conserved,  by  the  provisions  of  the  Statute  of  West- 
minster, 1931. 

This  view  of  the  effect  of  said  section  7 is  confirmed  by 
what  was  said  by  the  Judicial  Committee  (speaking  by 
Lord  Sankey,  L.C.)  in  British  Coal  Corp.  v.  The  King 
(1935)  A.C.  500,  520: 

“It  is  tnio  that  ])rforo  tlio  Stafuto  (Statuto  of  Wr.dminstrr) . tho 
Dominion  Lrgislaturo  was  subjoft  to  ll.o  limitations  impo.sod  by  tho 
Colonial  Laws  Validity  Act  and  by  129  of  tho  Act  (British  North 
America  Act,  1867).  and  abo  by  tho  principle  or  rule  that  il.<  ])owors 
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were  limited  by  the  doctrine  forbidding  extra-territorial  legislation,  though 
that  is  a doctrine  of  somewhat  obscure  extent.  But  these  limitations  have 
now  been  abrogated  by  the  Statute  (Statute  of  Westminster).  There  now 
remain  only  such  limitations  as  flow  from  the  Act  (British  North  America 
Act,  1867)  itself,  the  operation  of  which  as  affecting  the  competence  of 
Dominion  legislation  was  saved  by  s.  7 of  the  Statute  (Statute  of  We.st- 
minster),  a section  which  excludes  from  the  competence  of  the  Dominion 
and  Provincial  Parliaments  any  power  of  ‘ repeal,  amendment  or  alter- 
ation ’ of  the  Act  (British  North  America  Act,  1867).  But  it  is  well  known 
that  s.  7 was  inserted  at  the  request  of  Canada  and  for  reasons  which 
are  familiar.” 

If  the  Dominion’s  power  of  disallowance  of  provincial 
legislation  was  considered  an  essential  feature  of  the  Con- 
stitution prior  to  the  enactment  of  the  Statute  of  West- 
minster, 1931,  still  more  so  must  it  be  so  considered  since 
that  act  was  passed.  For  before  that  statute  was  passed, 
the  Imperial  Parliament  might,  in  default  of  the  exercise 
of  the  Dominion’s  power  of  disallowance,  have  provided  a 
remedy  by  enacting  legislation  which,  in  virtue  of  the 
Colonial  Laws  Validity  Act,  1865,  would  have  been  effective 
to  override  repugnant  provincial  legislation.  That  power 
of  legislation  has,  however,  been  renounced  by  the  Imperial 
Parliament  under  the  provisions  of  the  Statute  of  West- 
minster, 1931.  Section  2 relieves  future  Dominion  legis- 
lation from  the  rule  of  the  Colonial  Laws  Validity  Act, 
1865,  that  any  Act  is  repugnant  or  any  order,  rule  or  regu- 
lation made  thereunder,  affirms  the  principle  that  no  Act 
is  invalid  on  the  score  of  repugnancy  to  the  law  of  England, 
and  gives  power  to  the  Dominion  Parliament  to  repeal  any 
United  Kingdom  Act,  order,  rule  or  regulation,  in  so  far  as 
the  same  is  part  of  the  law  of  the  Dominion;  and  sec.  7 (2) 
renders  this  provision  applicable  to  laws  made  in  the  future 
by  any  of  the  Provinces  of  Canada.  Moreover,  by  sec.  4, 
no  Act  of  the  Parliament  of  the  United  Kingdom  passed 
after  the  commencement  of  this  Act  shall  extend  or  be 
deemed  to  extend,  to  a Dominion  as  part  of  the  law  of  that 
Dominion,  unless  it  is  expressly  declared  in  that  Act  that 
that  Dominion  has  requested,  and  consented  to,  the  enact- 
ment thereof. 

The  retention  of  the  Dominion’s  power  of  disallowing 
provincial  legislation  appears  to  be  essential  not  merely 
for  the  purpose  of  protecting  the  interests  of  Canada  as 
a whole;  as,  for  instance,  in  relation  to  its  international 
obligations;  but  also  for  the  purpose  of  protecting  inter- 
imperial  interests.  How  important  the  exercise  of  this 
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power  may  on  occasion  be  in  relation  to  provincial  legisla- 
tion conflicting  with  treaty  obligations  of  the  Dominion, 
is  illustrated  by  the  decision  in  the  Japanese  Treaty  case 
{Attorney  General  for  British  Columbia  v.  Attorney  Gen- 
eral for  Canada  (1924)  A.C.  203).  The  provincial  legis- 
lation in  question  in  that  case  was  held  to  be  invalid,  be- 
cause it  violated  the  principle  laid  down  in  the  Japanese 
Treaty  Act,  1913,  although,  apart  from  the  Treaty,  the 
legislation  had  been  held  to  be  within  the  powers  of  the 
Provincial  Legislature:  B rooks- Bidlake  and  Whittall  y. 
Attorney  General  for  British  Columbia  (1923)  A.C.  450. 
The  legislation  in  question  was  disallowed  by  the  Governor 
General  in  Council  on  March  31,  1922,  and,  although  this 
fact  is  observed  upon  in  several  places  in  the  judgment 
of  the  Judicial  Committee  of  the  Privy  Council  in  the  Jap- 
anese Treaty  Case  (1924)  A.C.  203,  no  doubt  is  suggested 
that  the  power  had  been  effectively  exercised.  The  judg- 
ment proceeds  rather  upon  the  theory  that  it  had  been 
effectively  exercised.  Lord  Haldane,  in  delivering  the 
judgment  of  the  Board  said  at  pp.  210  and  212: 

“As  the  result  of  the  opinion  delivered  in  the  Supreme  Court  of 
Canada,  the  Governor  General  in  Council  on  March  31,  1922,  being 
within  the  year  from  the  passing  of  the  statute  of  1921,  during  which  his 
power  of  disallowance  remained  operative,  disallowed  it. 

Leave  to  appeal  to  the  Sovereign  in  Council  against  the  judgment  of 
the  Supreme  Court  was  subsequently  given.  On  the  decision  in  the 
present  appeal  depends,  therefore,  the  ascertainment  of  the  limits  within 
which  the  Legislature  of  the  Province  can  attempt  further  legislation 
on  the  subject.” 

“ The  statute  has  been  disallowed,  and  if  re-enacted  in  any  form  will 
have,  in  their  Lordship’s  opinion,  to  be  re-enacted  in  terms  which  do  not 
strike  at  the  principle  in  the  Treaty  that  the  subjects  of  the  Emperor  of 
Japan  are  to  be  in  all  that  relates  to  their  industries  and  callings  in  all 
respects  on  the  same  footing  as  the  subjects  or  citizens  of  the  most 

favoured  nation The  second  question  does  not  arise 

for  the  reason  they  have  indicated.  The  statute  has  been  disallowed.  It 
may  not  be  necessary  to  enact  it  in  a fresh  form,  but  if  this  is  to  be 
done  it  may  be  possible  so  to  redraft  it  as  to  exclude  from  the  operation 
of  its  principle  all  j^ubjects  of  the  Japanese  Emperor  and  also  to  avoid 
the  risk  of  conflict  with  s.  91,  sub-s.  25,  of  the  British  North  America  Act. 
The  question  whether  there  has  been  success  in  the  latter  respect  can  only 
be  answered  when  the  terms  of  any  fresh  statute  are  knowm. 

Without  this  power  of  disallowance,  the  Dominion  would 
be  reduced  to  a condition  of  impotence  akin  to  that  in 
which  the  Central  Government  of  the  United  States  of 
America  found  itself  under  the  Articles  of  Confederation 
from  1782  until  the  Government  was  reorganized  under  its 
present  Constitution  in  1789.  Under  these  Articles,  the 


42 


Central  Government,  although  vested  with  the  sole  and 
exclusive  right  of  entering  into  treaties  and  alliances,  had 
no  means  of  carrying  its  powers  into  execution.  In  many 
of  the  States  laws  were  passed  which  rendered  nugatory 
the  stipulations  of  treaties  with  other  Governments.  This 
evil  became  so  great  that  in  April,  1787,  Congress  was 
compelled  to  address  to  the  several  States  a letter  beseech- 
ing them  to  repeal  such  of  their  laws  as  interfered  with  the 
treaties  made  with  foreign  nations:  see  Devlin  on  the 
Treaty  Power,  pp.  8,  12  and  17;  Story  on  the  Constitution, 
5th  ed.,  Vol.  2,  pp.  603,  607. 

Thirdly  leading  writers  on  Constitutional  Law  appar- 
ently entertain  no  doubt  that,  notwithstanding  the  consti- 
tutional changes  which  have  been  brought  about  by  the 
Reports  of  the  Imperial  Conferences  of  1926  and  1930, 
and  the  Statute  of  Westminster,  1931,  the  Dominion’s 
power  of  disallow’ance  of  provincial  legislation  is  still  a 
subsisting  power  and  may  constitutionally  be  exercised. 

Professor  A.  Berriedale  Keith,  an  acute  and  prolific  com- 
mentator on  British  Constitutional  Law  was  the  contribu- 
tor of  the  title  “ Dominions,  Colonies,  Possessions,  Pro- 
tectorates, and  Mandated  Territories”  contained  in  11 
Halsbury’s  Law’s  of  England,  2nd  ed.  This  title  which  pro- 
fessed to  state  the  law  as  at  October  1,  1933,  states  at  p. 
71: 

“ It  must  bo  romcmbored  that  the  Dominion  Government  may  dis- 
allow any  provincial  Act,  including  a Constitution  Act,  and  that  this 
power  is  not  obsolete.”  (g) 

and  at  p.  91 : 

” Xor  is  it  now  usual  to  di.sallow  provincial  Acts  on  constitutional 
grounds  alone,  it  being  held  proper  to  allow  the  Courts  to  decide  as  to 
th('  validit.v  of  legislation  rather  than  assert  a federal  control,  in  contrast 
to  the  earlier  i>olic.v  of  Sir  John  Macdonald’s  regime  (m).  The  tendency 
to  disallow  has  abo  been  largely  curtailed  by  the  decisions  of  the  Courts 
in  favour  of  the  existence  of  provincial  powers  denied  to  exist  by  the 
federation,  as  in  the  case  of  statutes  dealing  with  the  pardoning  power  (n) 
or  th('  creation  of  King’s  Coun-sel  (o),  or  the  taking  of  privileges  by  the 
legislatures  (p).  I)l,saUou'(incc.  on  grounds  of  moral  disapprobation  of 
U qislniion  dr(  inrd  confiscatory  in  character  is  not  obsolete , but  decidedly 
ran  (q).  and  disallowance  to  meet  the  convenience  of  the  provincial 
government  i-  open  to  constitutional  objection  (r).  In  any  ca.se  dis- 
allowance is  a veiy  minor  factor  in  the  scheme  of  federation.  It  has,  of 
cour^f . no  retroactive  operation  (s).” 

(g)  S('e  ]>.  01.  pa-t. 

(m)  Keith.  Responsible  Covernnient  in  the  Dominions  (1928),  i, 
500-500. 

(n)  A.C,.  of  ('anada  v.  Ad.  of  Ontario  (1800).  20  A.R.  222,  at  p. 
217;  on  ap]u\al  (ISOl).  23  S.(\R.  158. 
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(o)  A.G.  for  Dominion  of  Canada  v.  A.G.  for  Province  of  Ontario 
(1S9S)  A.C.  247  P.C. 

(p)  See  Landers  v.  Woodworth  (1878),  2 S.C.R.  158;  Fieldinp;  v. 
Thomas  (1896)  A.C.  600,  P.C. 

(q)  An  Act  may  be  very  gravely  open  to  objection  but  yet  not  be 
disallowed;  see  Florence  Mining  Co.  v.  Cobalt  Lake  Mining  Co. 
(1909),  18  O.L.R.  275.  per  Riddell,  J.  at  p.  279;  per  Moss,  C.J. 
at  p.  293;  on  appeal  (1910)  102  L.T.  375,  P.C. 

(r)  Statutes  of  Nova  Scotia  (1922)  12  & 13  Geo.  V,  cc.  14.  40.  re- 
specting the  rule  of  the  road,  were  conflicting  and  on  that  score 
disallowed  at  the  request  of  the  province. 

(s)  Wilson  V.  Esquimault  and  Nanaimo  Rail  Co.  (1922)  1 A.C. 
202,  PC. 

Again,  Professor  Keith,  in  his  more  recent  treatise,  “The 
Governments  of  the  British  Empire”  (1936),  states  at 
p.  417: 

“ But  the  Dominion  has  al.so  the  power  of  requiring  the  Lieutenant 
Governors  to  reserve  provincial  Bills,  though  this  is  practically  never  done, 
and  the  originally  much  more  im])ortant  power  of  di.sallowing  provincial 
Acts  within  a year  after  receipt  by  the  Governor  General.  The  use  of 
this  power  is  mainly  confined  to  Acts  which  infringe  the  principles  of  the 
distribution  of  legislative  power  in  Canada,  or  contravene  Imperial  inter- 
ests applicable  to  Canada,  as.  for  example,  British  Columbian  legislation 
directed  against  Japane.se  immigration  or  employment,  and,  more  rarely 
cases  of  Acts  confiscating  property  without  compensation  on  an  adequate 
basis.  The  power  is  one  to  be  discreetly  exercised.” 

Anson’s  “ Law  and  Custom  of  the  Constitution,”  Vol. 
II,  Part  II  “The  Crown,”  4th  ed.  (1935),  edited  by  Pro- 
fessor Keith,  states  at  p.  102: 

“ The  legislation  of  the  Canadian  Provinces  is  subject  to  disallowance 
by  the  Governor  General  in  Council.  But  this  power  is  now  very  rarely 
u.sed  in  respect  of  Acts  to  whose  suKstance  exception  is  taken;  and  it  is 
the  rule  to  allow  Acts  who-'^e  legal  validity  is  doubtful,  to  stand,  leaving 
the  matter  to  come  before  the  Courts  and  so,  ultimately,  before  the 
Judicial  Committee  of  the  Privy  Council.” 

A Report  on  “ The  British  Empire,”  its  structure  and 
problems,  by  a Study  Group  of  the  Members  of  the  Royal 
Institute  of  International  Affairs,  published  in  1937,  after 
submission  in  draft  form  for  criticism  to  a number  of  lead- 
ing authorities  in  Great  Britain,  the  Dominions  and  other 
countries,  states  at  p.  31  in  discussing  the  Canadian  Con- 
stitution : 

“ Each  Province  has  a Lieutenant-Governor  who  is  nowadays  alwa\-s 
a local  citizen,  appointed  by  the  Governor  General  in  Council  and  paid 
by  the  Dominion.  The  Dominion  Govemment  may  remove  a IdeutenanG 
Governor  from  office,  recpiire  him  to  reserve  Bills  for  the  Governor 
General’s  con.'^ideration,  or  di'allow  j^rovincial  Acts  within  a year;  but  it 
seldom  cxerci.ses  thc.se  powers.” 
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And  again  Professor  Robert  MacGregor  Dawson,  Pro- 
fessor of  Political  Science,  University  of  Saskatchewan,  in 
his  treatise  on  Constitutional  Issues  in  Canada,  1900- 
1931,”  states  at  pp.  431-2: 

Few  federations  give  to  the  central  authority  the  extensive  powers 
enjoyed  by  the  Dominion  Government  in  Canada.  This  peculiarity  finds 
expression  in  the  generous  grant  to  the  Dominion  of  the  enumerated 
powers  in  section  91,  in  the  further  grant  to  the  Dominion  of  the  residuary 
powers  (though  these  have  been  greatly  reduced  by  decisions  of  the 
Judicial  Committee),  and,  most  unusual  of  all,  in  the  control  allowed  the 
Dominion  over  certain  activities  of  the  provincial  governments.  Under 
this  last  heading  appear  the  power  of  the  central  Government  to  appoint 
and  remove  the  lieutenant-governors  in  each  province,  and  the  right  to 
disallow  (subject  to  no  statutory  restriction)  any  enactment  of  the  provin- 
cial legislatures.  It  is  obvious  that  the  possession  of  the  powers  last  men- 
tioned increases  materially  the  authority  of  the  central  Government,  and 
any  extensive  exercise  of  them  would  in  a short  time  transform  the 
provinces  into  large  municipalities.  The  Dominion  control  of  the  lieuten- 
ant-governors, however,  has  been  of  the  highest  kind,  although  interference 
has  occasionally  been  charged,  and  two  lieutenant-governors  have  been 
removed  from  office  by  the  Governor  General  in  Council.  The  power  of 
disallowance  was  freely  used  during  the  first  thirty  years  of  the  federation, 
and  it  constituted  at  that  time  a serious  menace  to  provincial  legislative 
autonomy.  Since  then,  however,  the  number  of  Acts  disallowed  has  rapid- 
ly declined;  hut  it  is  well  to  remember  that  this  Dominion  power  is  legally 
unimpaired,  and  the  extent  of  its  exercise  rests  on  no  more  stable  basis 
than  the  particular  theory  held  at  a given  moment  by  the  Minister  of 
Justice  or  by  the  Cabinet.’* 

Fourthly,  as  the  late  E.  L.  Newcombe,  K.C.,  Deputy 
Minister  of  Justice,  is  reported  to  have  said  on  the  argu- 
ment before  the  Privy  Council  of  Canada  in  connection 
with  the  application  for  disallowance  of  the  Alberta  Act, 
1910,  cap.  9,  relating  to  the  bonds  of  the  Alberta  and  Great 
Waterways  Railway  Company, — 

“ There  is  a little  difference  between  Imperial  action  in  the  disallow- 
ance of  a colonial  Act,  and  Federal  action  here,  in  that  the  Imperial 
Government  disallows  by  virtue  of  the  Royal  prerogative  without  any 
advice  based  on  the  representations  of  the  colony,  whereas  here  I think 
the  interpretation  of  the  Judicial  Committee  that  we  have  a carefully 
balanced  constitution,  under  which  no  one  of  the  provinces  can  pass 
laws  for  itself,  except  under  control  of  the  whole  exercised  by  the  Governor 
General,  means  that  His  Excellency  is  advised  here  locally  under  our 
.‘system  by  the  representatives  of  all  the  provinces,  and,  therefore,  there 
is  a reason  for  interfering  locally  which  could  not  be  urged  in  the  case 
of  colonial  legislation  dealt  with  at  the  Court  in  London.”:  Canadas 
Federal  Sy.stem  by  A.  H.  F.  LeFroy,  pp.  47-48. 

Fifthly,  explicit  recognition  by  the  governments  of  the 
Dominion  and  of  the  Province  of  Alberta,  respectively, 
of  the  continued  existence  of  the  power  of  the  Governor 
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General  in  Council  to  disallow  provincial  legislation  is 
afforded  by  the  following  instruments: 

I.  The  Instructions  issued  under  the  authority  of  the 
Governor  General  in  Council  to  the  Lieutenant  Governors 
of  the  Provinces  (the  authentic  text  of  which  Instructions 
will  be  found  in  Appendix  E to  this  memorandum)  and 
annexed  to  thedr  Commissions,  contain  the  following  In- 
struction: 

“ VI.  The  Lieutenant  Governor,  on  receipt  of  a copy  of  an  Order  in 
Council  disallowing  an  Act  with  my  certificate  of  the  date  on  which  the 
Act  was  received  by  me,  shall  forthwith  make  proclamation  in  the  said 
Province  of  such  certificate,  and  of  the  disallowance  of  the  said  Act.” 

This  Instruction  is  included  in  the  Instructions  issued 
to  all  Lieutenant-Governors  of  the  Province  of  Alberta 
since  its  establishment  in  1905,  including  (since  the  advent 
to  office  of  the  present  Government  of  that  Province  in 
September,  1935),  the  Lieutenant-Governors  appointed 
since  that  date,  namely.  His  Honour  Lt.-Col.  P.  C.  H. 
Primrose,  appK)inted  October  1,  1936,  and  succeeded  on  his 
death  by  His  Honour  John  C.  Bowen,  appK)inted  March 
20,  1937,  and  still  holding  office. 

II.  The  Statutes  Act,  chap.  2 of  the  Revised  Statutes 
of  Alberta,  1922,  provides,  by  sections  4,  6,  7 and  8,  as 
follows: 

“4.  (1)  The  Clerk  of  the  Legislative  Assembly  shall  indorse  on  every 
Act  immediately  after  the  title  of  such  Act,  the  day,  month  and  year  when 
the  same  was  by  the  Lieutenant  Governor  assented  to  or  reserved  by  him 
for  the  assent  of  the  Governor  General;  and  in  the  latter  case  the  Clerk 
shall  indorse  thereon  the  day,  month  and  year  when  the  Lieutenant 
Governor  has  signified  either  by  speech  or  message  to  the  Legislative 
Assembly  or  by  proclamation,  that  the  same  was  laid  before  the  Governor 
General  and  that  the  Governor  General  was  pleased  to  assent  to  the 
same;  and  such  indorsement  will  be  taken  to  be  a part  of  such  Act. 

(2)  Every  Act  of  the  Province  whenever  its  commencement  is  not 
otherwise  provided  for  shall,  if  it  is  not  reserved,  come  into  and  be  in 
force  on  and  from  the  first  day  of  July  following  the  day  on  which  it 
was  assented  to,  and  if  it  has  been  reserved  and  afterwards  assented  to 
then  on  and  from  the  tenth  day  after  the  publication  in  The  Alberta 
Gazette  of  the  proclamation  announcing  such  assent,  or  on  and  from  the 
said  first  day  of  July,  whichever  date  last  occurs. 

« « « « « 

6.  The  Clerk  of  the  Legislative  Assembly  shall  affix  the  seal  of  the 
Province  to  certified  copies  of  all  Acts  intended  for  transmission  to  the 
Secretary  of  State  or  required  to  be  produced  before  courts  of  justice 
and  in  any  other  case  in  which  the  Lieutenant  Governor  in  Council 
may  so  direct;  and  such  copies  so  certified  shall  be  held  to  be  duplicate 
originals  and  also  to  be  evidence,  as  if  printed  by  lawful  authority  of  such 
Acts  and  of  their  contents. 
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7.  The  Clerk  of  the  Legislative  Assembly  shall  furnish  a certified 
copy  of  any  Act  to  any  person  applying  for  the  same  upon  receiving  from 
such  person  such  fee  (not  exceeding  ten  cents  for  every  hundred  words) 
as  the  Lieutenant  Governor  in  Council  may  from  time  to  time  direct. 

8.  The  Clerk  of  the  Legislative  Assembly  shall  insert  at  the  foot  of 
every  such  copy  so  required  to  be  certified  a written  certificate  duly 
signed  and  authenticated  by  him  to  the  effect  that  it  is  a true  copy;  and 
in  the  case  of  any  Act  disallowed  after  it  came  into  force,  he  shall  add 
the  words  ‘ but  disallowed  by  the  Governor  General  in  Council  which 

disallowance  took  effect  on  the day  of 

19....’” 


C.  P.  P. 


APPENDIX  “A” 


EXTRACTS  FROM  PARLIAMENTARY 
DEBATES  ON  THE  SUBJECT  OF 
CONFEDERATION  OF  THE  BRITISH 
NORTH  AMERICAN  PROVINCES 

3rd  SESSION,  8th  PROVINCIAL  PARLIAMENT 
OF  CANADA,  QUEBEC,  1865 

Honourable  John  A.  Macdonald,  Attorney  General  of 
Upper  Canada,  in  moving  an  address  to  Her  Majesty  pray- 
ing for  the  submission  of  a measure  to  the  Imperial  Parlia- 
ment based  on  the  Quebec  resolutions  said: 

* * * 

“ With  respect  to  the  Local  Governments  it  is  provided  that  each  P.  42. 
shall  be  governed  by  the  Chief  Executive  Officer  who  shall  be  nominated 
by  the  General  Government.  As  this  is  to  be  one  united  Province  with 
the  Local  Governments  and  Legislatures  subordinate  to  the  General 
Government  and  Legislature,  it  is  obvious  that  the  Chief  Executive  Officer 
in  each  of  the  Provinces  must  be  subordinate  as  well.  The  General  Gov- 
ernment assumes  towards  the  Local  Governments  precisely  the  same 
position  as  the  Imperial  Government  holds  with  respect  to  each  of  the 
Colonies  now : so  that  as  the  Lieutenant  Governor  of  each  of  the  different 
provinces  is  now  appointed  directly  by  the  Queen,  and  is  directly  respon- 
sible and  reports  directly  to  Ker,  so  will  the  executives  of  the  local  govern- 
ment hereafter  be  subordinate  to  the  representative  of  the  Queen,  and  be 
responsible  and  report  to  him.” 

Honourable  George  Brown: 

♦ ♦ ♦ ♦ ♦ 

“ There  was  but  one  choice  open  to  us  — federal  union  or  nothing.  But  p.  io2. 
in  truth  the  scheme  now  before  us  has  all  the  advantages  of  a legislative 
union  and  a federal  one  as  well.  We  have  thrown  over  on  the  localities  all 
the  questions  which  experience  has  shown  lead  directly  to  local  jealousy  and 
discord,  and  we  have  retained  in  the  hands  of  the  General  Government 
all  the  powers  necessary  to  secure  a strong  and  efficient  administration  of 
public  affairs.  (Hear,  hear.)  By  placing  the  appointment  of  the  judges 
in  the  hands  of  the  General  Government,  and  the  establishment  of  a central 
court  of  appeal,  we  have  secured  uniformity  of  justice  over  the  whole 
land.  (Hear,  hear.)  By  vesting  the  appointment  of  the  lieutenant-gover- 
nors in  the  General  Government  and  giving  a veto  for  all  local  measures, 
we  have  secured  that  no  injustice  shall  he  done  without  appeal  in  local 
legislation.  (Hear,  hear.)  ” 

Honourable  Mr.  Sanborn: 

♦ ♦ ♦ ■ ♦ ♦ 

“ But  to  what  power  were  the  rights  of  property  committed  in  these  p_  123. 
resolutions.  When  the  Minister  of  Finance  appealed  to  moneyed  men 
abroad  for  a loan,  could  he  say  the  Constitution  had  provided  guarantees 
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against  injurious  changes,  when  it  was  known  that  the  laws  relating  to 
property  were  left  to  the  caprice  of  the  local  governments?  Where  was  the 
security  of  the  great  religious  societies  of  Montreal,  if  a sentiment  hostile 
to  monopolies  were  carried  to  extremes  in  the  Local  Parliament? 

Hon.  Sir  E.  P.  Tache  — The  General  Legislature  had  power  to  disallow 
such  acts. 

Hon.  Mr.  Currie  — This  would  be  an  interference  with  local  rights. 

Hon.  Mr.  Ross — It  would  preserve  local  rights. 

Hon.  Mr.  Sanborn  — It  was  a wise  power  and  commended  itself  to 
all;  it  was,  however,  not  an  ordinary  power  to  be  commonly  resorted 
to,  but  an  extreme  power,  and  one  almost  revolutionary.  It  was  a power 
somewhat  similar  to  that  which  existed  in  the  second  branch  cf  the 
Legislature  to  stop  the  supplies,  but  in  its  very  nature  not  one  often  to 
be  exercised;  and  it  could  not  be  frequently  exercised  without  destroying 
the  very  foundation  of  society,  and  occasioning  evils  of  the  greatest 
magnitude.” 

Hon.  Sir  N.  F.  Belleau: 

♦ ♦ ♦ ♦ ♦ 

“ But  even  granting  that  the  Protestants  were  wronged  by  the  Local 
Legislature  of  Lower  Canada,  could  they  not  avail  themselves  of  the 
protection  of  the  Federal  Legislature?  And  would  not  the  Federal  Gov- 
ernment exercise  strict  surveillance  over  the  action  of  the  local  legislatures 
in  these  matters?  Why  should  it  be  sought  to  give  existence  to  imaginary 
fears  in  Lower  Canada. 

♦ ♦ ♦ ♦ ♦ 

The  same  honourable  member  also  stated  that  the  minorities  in  Upper 
and  Lower  Canada  wished  to  know  the  fate  reserved  for  them  before  voting 
for  Confederation.  If  he  had  reflected  a little,  he  would  have  learned  that 
the  fate  of  the  minorities  will  be  defined  by  the  law,  that  their  religion  is 
guaranteed  by  treaties,  and  that  they  will  be  protected  by  the  vigilance  of 
the  Federal  Government  which  will  not  permit  the  minority  of  one  portion 
of  the  Confederation  to  be  oppressed  by  the  majority.” 

Hon.  Mr.  Moore: 

♦ ♦ ♦ ♦ ★ 

“ If  we  were  going  to  have  an  independent  sovereignty  in  this  ooimtry, 
then  I could  understand  it.  I believe  honorable  gentlemen  will  agree  with 
me,  that  after  this  scheme  is  fully  carried  into  operation,  we  shall  still 
be  colonies. 

Hon.  Sir  E.  P.  Tache  — Of  course. 

Hon.  Mr  Moore  — Now,  that  being  the  case,  I think  our  Local 
Government  will  be  placed  in  a lower  position  than  in  the  Government 
we  have  now.  Every  measure  resolved  upon  in  the  Local  Government 
will  be  subject  to  the  veto  of  the  Federal  Government— that  is,  any 
measure  or  bill  passing  the  Local  Legislature  may  be  disallowed  within 
one  year  by  the  Federal  Government. 

Hon.  Sir  E.  P.  Tache  — That  is  the  case  at  present  as  between  Canada 
and  the  Imperial  Government. 

Hon.  Mr.  Moore. — I beg  to  differ  slightly  with  the  honourable  gentle- 
man. Any  measure  passed  by  this  province  may  be  disallowed  within  two 
years  thereafter  by  the  Impierial  Government.  But  the  local  governments, 
under  Confederation,  are  to  be  subjected  to  having  their  measures  vetoed 
within  one  year  by  the  Federal  Government,  and  then  the  Imperial 
Government  has  the  pri\'ilege  of  vetoing  anything  the  Federal  Govern- 
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mpnt  may  do,  within  two  years.  The  veto  power  thus  placed  in  the 
hands  of  the  Federal  Government  if  exercised  frequently,  would  be 
almost  certain  to  cause  difficulty  between  the  local  and  general  govern- 
ments. I observe  that  my  honorable  friend,  Sir  Etienne  P.  Tache,  does  not 
approbate  that  remark. 

Hon.  Sir  E.  P.  Tache  — You  understand  me  correctly. 

Hon.  Mr.  Moore  — It  will  be  conceded  that  the  question  of  the  veto  p 229. 
power  was  very  ably  discussed,  at  one  time,  in  the  United  States  congress, 
and  that  discussion  led  to  a qualification  of  the  veto  power  in  the  Cons- 
titution of  the  United  States,  so  that  now  any  bill  passed  by  .both  Houses 
may  be  vetoed  by  the  President  within  ten  days  thereafter,  by  assigning 
reasons  for  doing  so.  Both  Houses  may  then,  however,  again  take  up  the 
measure,  and  if  they  pass  it  by  a two-third  vote,  it  becomes  the  law  of  the 
land,  independent  of  the  President’s  will.  Now,  I would  have  the  veto 
power  applied  in  a similar  way  in  our  new  constitution.  Exercising  it  in 
an  arbitraiy  manner,  as  the  Federal  power  is  privileged  to  do,  it  must, 
from  the  very  nature  of  things,  create  dissatisfaction  and  difficulty  between 
the  two  governments.” 

Hon.  Mr.  Dorion: 

♦ ♦ ♦ * ♦ 

“ Now,  Sir,  when  I look  into  the  provisions  of  this  scheme,  I fijid  p.  258. 
another  most  objectionable  one.  It  is  that  which  gives  the  General 
Government  control  over  all  the  acts  of  the  local  legislatures.  What 
difficulties  may  not  arise  under  this  system?  Now,  knowing  that  the 
General  Government  will  be  party  in  its  character,  may  it  not  for  party 
purposes  reject  laws  passed  by  the  local  legislatures  and  demanded  by 
a majority  of  the  people  of  that  locality.  This  power  conferred  upon 
the  General  Government  has  been  compared  to  the  veto  power  that 
exists  in  England  in  respect  to  our  legislation;  but  we  know  that  the 
statesmen  cf  England  are  not  actuated  by  the  local  feelings  and  prejudices, 
and  do  not  partake  of  the  local  jealousies,  that  prevail  in  the  colonies. 

The  local  governments  have  therefore  confidence  in  them,  and  respect  for 
their  decisions;  and  generally,  when  a law  adopted  by  a colonial  legislature 
is  sent  to  them,  if  it  does  not  clash  with  the  policy  of  the  Empire 
at  large,  it  is  not  disallowed,  and  more  especially  of  late  has  it  been  the 
policy  of  the  Imperial  Government  to  do  whatever  the  colonies  desire  in 
this  respect,  when  their  wishes  are  constitutionally  expressed.  The  axiom  on 
which  they  seem  to  act  is  that  the  less  they  hear  of  the  colonies  the 
better.  (Hear,  hear.)  But  how  different  will  be  the  result  in  this  case, 
when  the  General  Government  exercises  the  veto  power  over  the  acts  of 
local  legislatures.  Do  you  not  sec  that  it  is  quite  possible  for  a majority 
in  a local  government  to  be  opposed  to  the  General  Government;  and  in 
such  case  the  minority  would  call  upon  the  General  Government  to  dis- 
allow the  laws  enacted  by  the  majority.  The  men  who  shall  compose  the 
General  Government  will  be  dependent  for  their  support  upon  their 
political  friends  in  the  local  legislatures,  and  it  may  so  happen  that,  in 
order  to  secure  this  support,  or  in  order  to  serve  their  own  purposes  or 
that  of  their  supporters,  they  will  veto  laws  which  the  majority  of  a local 
legislature  find  necessary  and  good.  (Hear,  hear.)  We  know  how  high 
party  feeling  runs  sometimes  upon  local  matters  even  of  trivial  importance, 
and  we  may  find  parties  so  hotly  opposed  to  each  other  in  the  local 
legislatures,  that  the  whole  power  of  the  minority  may  be  brought  to  bear 
upon  their  friends  who  have  a majority  in  the  General  Legislature  for  the 
purpose  of  preventing  the  passage  of  some  law  objectionable  to  them  but 
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desired  by  the  majority  of  their  own  section.  What  will  be  the  result  of 
such  a state  of  things  but  bitterness  of  feeling,  strong  political  acrimony 
and  dangerous  agitation?  (Hear,  hear.) 

Hon.  Mr.  Ross: 

♦ ♦ ♦ ♦ ♦ 

p.  404.  “ Then  the  other  point  w^hich  commends  itself  so  strongly  to  my 

mind  is  this,  that  there  is  a veto  power  on  the  part  of  the  General  Gov- 
ernment over  all  the  legislation  of  the  Local  Parliament.  That  was  a 
fundamental  element  which  the  wisest  statesmen  engaged  dn  the  framing 
of  the  American  Constitution  saw,  that  if  it  was  not  engrafted  in  it,  must 
necessarily  lead  to  the  destruction  of  the  Constitution.  These  men 
engaged  in  the  framing  of  that  Constitution  at  Philadelphia  saw  clearly,  that 
unless  the  power  of  veto  over  the  acts  of  the  state  legislatures  was  given  to 
the  Ontral  Government,  sooner  or  later  a clashing  of  authority  between 
the  central  authority  and  the  various  states  states  must  take  place.  What 
said  Mr.  Madison  in  reference  to  this  point?  I quote  from  The  Secret 
Debates  upon  the  Federal  Constitution,  which  took  place  in  1787,  and  during 
which  this  important  question  w'as  considered.  On  the  motion  of  Mr. 
Pinkney  ‘ that  the  National  Legislature  shall  have  the  power  of  negativing 
all  laws  to  be  pas.sed  by  the  state  legislature,  w’hich  they  may  judge 
improper,’  he  stated  that  he  considered  this  as  the  comer  stone  of  the 
system,  and  hence  the  necessity  of  retrenching  the  state  authorities  in 
order  to  preserve  the  good  government  of  the  National  Council  ’.  And 
Mr.  Madison  said,  ‘ The  power  of  negativing  is  absolutely  necessary— 4hat 
is  the  only  attractive  principle  which  will  retain  its  centrifugal  force,  and 
without  this  the  planets  will  fly  from  their  orbits  ’.  Now,  Sir,  I believe  this 
power  of  negative,  this  power  of  veto,  this  controlling  power  on  the  part  of 
the  Central  Ooverament  is  the  best  protection  and  safeguard  of  the  system ; 
and  if  it  had  not  been  provided,  I would  have  felt  it  very  difficult  to 
reconcile  it  to  my  sense  of  duty  to  vote  for  the  resolutions.  But  this 
power  having  been  given  to  the  Ontral  Government,  it  is  to  my  mind, 
in  conjuction  with  the  power  of  naming  the  local  governors,  the  appoint- 
ment and  payment  of  the  judiciary,  one  of  the  best  features  of  the 
P.405.  .scheme,  without  which  it  would  certainly,  in  my  opinion,  hav^e  been  open 

to  very  serious  objection.  (Hear,  hear.) 

♦ ♦ ♦ ♦ ♦ 

p.  407.  As  I read  the  re.solutions,  if  the  Locjil  Legislature  exercised  its  powers 

in  any  such  unjust  manner  (i.e.  by  apportioning  the  electoral  districts  so 
that  no  English-speaking  member  can  be  returned  to  the  Legislature) 
it  would  be  competent  for  the  General  Government  to  veto  its  action 
and  thus  prevent  the  intention  of  the  Local  Legislature  being  carried  into 
effect  — even  though  the  power  be  one  which  is  declared  to  be  absolutely 
vested  in  the  Local  Government  and  delegated  to  it  as  one  of  the  articles 
of  its  constitution. 

Hon.  Atty.  Gen.  Cartier:  There  is  not  the  least  doubt  that  if  the 
Ix)cal  Legi.‘slatiire  of  Lower  Canada  should  apportion  the  electoral  districts 
in  such  a way  a.s  to  do  injustice  to  the  Engli.sh-speaking  population,  the 
General  Government  will  have  the  right  to  veto  any  law  it  might  pass 
to  this  effect  and  set  it  at  nought. 

Hon.  Mr.  Holton:  Would  you  advise  it? 

Hon.  Atty.  Gen.  Cartier:  Yes,  I would  recommend  it  myself  in  case 
of  injustice.  (Hear,  hear.) 

Hon.  Mr.  Rose  — I am  quite  sure  my  hon.  friend  would  do  it  rather 
than  have  an  injustice  perpetrated.” 
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Mr.  A.  Mackenzie — P.433. 

♦ ♦ ♦ ♦ ♦ 

• “ The  veto  power  is  necessary  in  order  that  the  General  Government 
may  have  control  over  the  proceedings  of  the  local  legislatures  to  a certain 
extent.  The  want  of  thi.s  pow'er  w'as  the  great  source  of  weakness  in  the 
United  States,  and  it  is  a want  that  w’ill  be  remedied  by  an  amendment  in 
their  constitution  very  soon.  So  long  as  each  state  considered  itself  sove- 
reign wha'^e  acts  and  laws  could  not  be  called  in  question,  it  was  quite  clear 
that  the  ceiitral  authority  was  destitute  of  power  to  compel  obedience  to 
general  laws.  If  each  province  were  able  to  enact  such  laws  as  it  pleased 
everyone  would  be  at  the  mercy  of  local  legislatures,  and  the  General 
Legislature  would  become  of  little  importance.” 

Mr.  Christopher  Dunkin  in  contending  that  the  proposed 
constitutional  system  aimed  at  nothing  like  uniformity 
between  the  general  and  local  constitutions  themselves; 
and  in  this  respect  was  essentially  at  variance  with  the 
much  wiser  system  adopted  in  the  United  States,  said: 

‘‘To  be  sure  there  is  the  grand  power  of  disallow’ance  by  the  Federal  P.502. 
Government  which  we  are  told,  in  one  and  the  same  breath,  is  to  be 
possessed  by  it,  but  never  exercised. 

Hon.  AttJ^  Gen.  Cartier  — The  presumption  is,  it  will  be  exerci.sed 
in  case  of  unjust  or  unwise  legislation. 

Mr.  Dunkin  — The  hon.  gentleman’s  presumption  reminds  me  of  one, 
perhaps  conclusive,  but  which  Dickens  tells  us  failed  to  satisfy  his  Mr. 
Bumble.  That  henpecked  beadle  is  said  to  have  said,  on  hearing  of  the 
legal  presumption  that  a man’s  wife  acts  under  his  control: — ‘If  the 
law  presumes  anything  of  the  sort,  the  law’s  a fool — a natural  fool.’ 
(Laughter).  If  this  permission  of  dmllowancc  rests  on  a presumption 
that  the  legi.'?lation  of  our  provinces  is  going  to  be  unjust  or  unwise, 
it  may  be  needed;  but  under  that  idea,  one  might  have  done  better  either 
not  to  allow,  or  else  to  restrict  within  narrower  limits,  such  legislation. 

If  the  promised  non-exercise  of  the  power  to  disallow  rests  on  a presumption 
that  all  will  be  done  justly  and  wisely  in  the  provincial  legislatures, 
the  legislative  power  is  well  given;  but  then  there  is  no  need,  on  the  other 
hand,  for  the  permission  to  disallow.  (Hear,  hear.)  ” 

Mr.  J.  B.  E.  Dorion: 

“I  am  opposed  to  the  scheme  of  Confederation,  because  by  means  of  P.860, 
the  right  of  veto  rested  in  the  Governor  by  the  51st  re.solution,  local 
legislation  will  be  nothing  but  a farce.  They  may  try  to  make  us  believe 
that  this  power  would  be  but  rarely  exercised,  and  that  it  differs  in  nowise 
from  that  exercised  by  the  present  Governor  when  he  reserves  bills  for  the 
Royal  assent ; but  all  the  country  knows  that  it  would  not  be  so  From  the 
moment  that  you  bring  the  exercise  of  the  right  of  veto  more  nearly  within 
the  reach  of  interested  parties,  you  increase  the  number  of  opportunities 
for  the  exercise  of  the  right  — yoti  open  the  door  to  intrigues.  As,  for 
instance,  a party  w'ill  oppose  the  passing  of  a law,  and  not  succeeding  in 
his  opposition  in  Parliament  he  will  approach  the  Ministers  and  the 
Governor  General,  intriguing  to  ol^tain  as  a favor  that  the  law  may  be 
disallowe<l.  Take  an  example.  I suppose  your  Confederation  to  be 
established ; that  a Bill  is  passed  for  the  protection  of  settlers,  such  as  we 
have  seen  pass  the  house  six  times  in  ten  years  without  becoming  law, 
on  account  of  the  opposition  to  it  in  the  Legislative  Council  by  the 
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Councillors  from  Upper  Canada;  what  would  happen?  The  few  interested 
parties  who  were  opposed  to  the  measure  would  rush  to  the  Governor 
General  to  induce  him  to  di^^allow  the  law.  By  an  appeal  to  the  risjht  of 
property,  to  the  resi^ect  due  to  acquired  rip:hts,  and  to  other  sophi.stries, 
they  would  override  the  will  of  the  people  of  a measure  which  is  just 
in  itself,  and  which  is  sought  for  and  approved  of  by  all  legal  men  of 
Lower  Canada  in  the  present  House.  The  people  of  Lower  Canada  will  be 
prevented  from  obtaining  a law  .'similar  to  those  now  existing  in  thirteen 
different  states  of  the  American  union,  and  which  would  in  no  way  affect 
the  principles  of  the  existing  law  in  Lower  Canada.  (Hear,  hear.)  This  is 
one  instance  out  of  a thousand,  and  will  serve  to  illustrate  the  effect  of 
thi  sright  of  vclo."’ 

Mr.  Paul  Denis: 

♦ ♦ ♦ ♦ ♦ 

P.  876.  For  several  days  past,  Mr.  Speaker,  we  have  listened  to  pompous 

speeches  made  by  honorable  members  of  the  Opposition,  appealing  in- 
cessantly to  the  religious  and  national  prejudices  of  the  population  of 
Lower  Canada,  with  the  view  of  defeating  the  Government  scheme.  These 
honorable  gentlemen  draw  pictures  which  are  really  heartrending.  They  tell 
the  Protestants  that  under  Confederation  they  will  lose  all  their  rights  in 
Lower  Canada  in  respect  of  the  education  of  their  children;  and,  on  the 
other  hand,  they  tell  the  Catholics  that  their  religion  is  in  danger,  because 
the  Federal  Government  will  have  the  right  to  veto  in  respect  of  all  the 
measures  of  the  Local  Government.  But  this  right  of  veto  must  of 
necessity  exist  somewhere,  in  order  that  the  minority  may  be  protected 
from  any  injustice  which  the  majority  might  attempt  to  do  them.  We 
csannot  hope  to  have  the  majority  in  the  Federal  Parliament,  when  we 
French  Lower  Canadians  and  Catholics  have  never  had  it  under  the 
existdng  union.  And  yet  we  cannot  but  congratulate  ourselves  upon  the 
relations  which  have  always  existed  between  us  and  our  fellow-country- 
men of  other  origins  and  religions.” 

Mr.  John  Scoble: 

♦ ♦ ♦ ♦ ♦ 

p gjj  “A  careful  analysis  of  the  scheme  convinces  me  that  the  powers  con- 

ferred on  the  General  or  (Central  Government  secures  it  all  the  attributes 
of  sovereignty,  and  the  veto  power  which  its  executive  will  po^ess,  and  to 
which  all  local  legislation  will  be  subject,  will  prevent  a conflict  of  laws 
and  jurisdictions  in  all  matters  of  importance,  so  that  I believe  in  its 
working  it  will  be  found,  if  not  in  form  yet  in  fact  and  practically,  a legis- 
lative union.  (Hear,  hear.) 
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Judicial  Dicta  Concerning  Dominion’s  Power  of 
Disallowance  of  Provincial  Legislation 

Re  Goodhve  ( 1872)  19  Grant's  Chan.  Rep.  366. 

Draper,  C.  J.  at  p.  385: 

“ Though  our  Legislature  is  limitecl  by  the  constitutional  Act  to 
certain  defined  subjects,  the  Act  imposes  no  limit  to  the  exercise  of  the 
power  on  those  subjects.  It  does  provide  checks,  for  the  Lieutenant 
Governor  may  withhold  the  necessary  assent  or  the  Governor  General 
may  disallow  Acts  to  wliich  his  subordinate  has  assented”; 

and  also  at  p.  384: 

“ And  further,  if  from  oversight  or  any  other  cause,  provisions  should 
be  inserted  of  an  objectionable  character,  such  as  the  deprivation  of 
innocent  parties  of  actual  or  even  possible  interests,  by  retroactive  legis- 
lation, such  bills  are  still  subject  to  the  consideration  of  the  Governor 
General  who,  as  the  representative  of  the  Sovereign,  is  entrusted  with 
authority, — to  which  a corresponding  duty  attaches, — to  disallow  any 
law  contrary  to  reason  or  to  natural  justice  and  equity.  So  that,  while 
our  legislation  must  unavoidably  originate  in  the  single  chamber,  and  can 
only  be  openly  discussed  there,  and  once  adopted  there  cannot  be  revised 
or  amended  by  any  other  authority,  it  does  not  become  law  until  the 
Lieutenant  Governor  announces  his  assent,  after  which  it  is  subject  to 
disallowance  by  the  Governor  General.” 

Regina  v.  Taylor  (1875)  36  U.C.  Q.B.R.  183: 

Drap)er,  C.J.  (Strong,  Burton  and  Patterson  JJ.  concur- 
ring) said  at  p.  224: 

“ I cannot  forbear  adding  that  I see  no  inevitable  inconvenience  to 
arise  from  each  Government  possessing  the  power  of  granting  a license 
in  this  matter.  It  might  certainly  be  said  that  the  Legislature  of  Ontario 
might  make  an  injurious  use  of  it,  as  by  imposing  a tax  for  the  license 
unreasonable  in  amount,  wliich  would  prevent  the  exercise  of  the  trade; 
but  I cannot  believe  that  the  most  zealous  advocate  of  prohibition,  as 
to  spirituous  or  fermented  liquors,  would  prevail  on  the  Assembly  to  pass 
such  a law,  and  ij  it  happened  otherwise,  the  power  of  disallowance  is 
ample  to  prevent  such  an  interference  with  the  policy  of  the  Dominion 
Government.  This  power  would  prevent  any  mischief  from  hasty  or 
unwise  leywlation,  which  would  not  well  be  justified  as  actuated  by  a 
desire  to  ‘raise  a revenue  for  either  provincial,  local,  or  municipal  purposes’.” 

Leprohou  v.  The  City  of  Ottawa  (1877)  J^O  U.C.  Q.B.R. 
478: 

Harrison,  C.J.  at  p.  490: 

“The  iiower  of  the  Governor  General  in  Council  to  disallow  a 
Provincial  Act  is  as  alisolute  us  the  power  of  the  Queen  to  disallow  a 
Dominion  Act,  and  is  in  each  (•as('  to  be  the  result  of  the  exercise  of  a 
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sound  discretion,  for  wliich  exercise  of  discretion  the  Executive  Council 
for  the  time  being  is  in  either  case  to  be  responsible  as  for  other  Acts 
of  executive  administration.” 

Severn  v.  The  Queen  (1878)  2 S.C.R,  70. 

Richards,  C.J.  at  p.  96: 

” Under  our  system  of  Government,  the  disallowing  of  Statutes  passed 
by  a Local  Legislature  after  due  deliberation,  asserting  a right  to  exercise 
powers  which  they  claim  to  possess  under  the  British  North  America  Act, 
will  always  be  considered  a harsh  exercise  of  power,  unless  in  cases  of 
great  and  manifest  necessity,  or  where  the  act  is  so  clearly  beyond  the 
powers  of  the  Local  Legislature  that  the  propriety  of  interfering  would  at 
once  be  recognized.” 

Ritchie,  J.  at  p.  102: 

“Should  at  any  time  the  burthen  imposed  by  the  Local  Legislature, 
under  this  power,  in  fact,  conflict  injuriously  with  the  Dominion  power 
to  regulate  trade  and  commerce,  or  with  the  Dominion  power  to  raise 
money  by  any  mode  or  system  of  taxation  the  power  vested  in  the 
Governor  Geru  ral  of  disallowing  any  such  legislation,  practically  affords 
the  means  by  which  serious  difficulty  may  be  prevented,” 

Stronj^,  J.  at  pp.  108-109: 

“The  imposition  of  licen.ses  authorized  by  this  subsection  9,  is,  it  will 
be  obs'rvMl,  confined  to  lic(  nscs  for  the  purposes  of  revenue,  and  it  is  not 
to  b(.'  as.sumed  that  the  Provincial  Legislatures  will  abuse  the  power,  or 
exerciw'  it  in  such  a way  as  to  destroy  any  trade  or  occupation.  Should 
it  a[ip«':ir  exfilicilly  on  the  face  of  any  Legislative  Act  that  a license  tax 
was  irnpo.sed  with  such  an  object,  it  would  not  be  a tax  authorized  by 
this  section,  and  it  might  be  liable  to  be  judicially  pronounced  extra  vires. 
.\nd  however  carefullj'  the  jairpose  or  object  of  such  an  enactment  might 
be  veiled,  (he  foresight  of  those  who  framed  our  constitutional  Act  led 
them  to  provide  a remedy  in  the  DOth  section  of  the  Act,  by  vesting  the 
power  of  disallowance  of  Provincial  Acts  in  the  Executive  Power  of  the 
Dominion,  the  Governor  General  in  Council.” 

Fournier,  J.  referring  to  a possible  conflict  of  Dominion  and 
Provincial  Taxing  Legislation  said  at  p.  131 : 

“The  constitution,  by  giving  the  right  of  vetoing  Provincial  Legis- 
lation, has  prudently  given  the  means,  if  not  to  prevent,  at  least  to  put  a 
stop  to  such  conflicts  of  authorities.  Such  a law  would  be  directly  opposed 
to  the  interests  of  the  Federal  Government,  and  they  would  be  justified 
in  disallowing  it  by  exercising  their  right  of  veto. 

No  doubt  this  extraordinary  prerogative  exists,  and  could  even  be 
applied  to  a law  over  which  the  Provincial  Legislature  had  complete  juris- 
diction. But  it  is  preci.sely  on  account  of  its  extraordinary  and  exceptional 
character  that  the  exercise  of  this  prerogative  will  always  be  a delicate 
matter.  It  will  always  be  very  difficult  for  the  Federal  Government  to 
substitute  its  opinion  instead  of  that  of  the  Legislative  Assemblies  in 
regard  to  matters  within  their  province,  without  exposing  themselves  to 
be  reproached  with  threatening  the  independence  of  the  Provinces. 

What  would  be  the  result  if  the  Province  chose  to  re-enact  a law 
which  had  been  disallowed?  The  cure  might  be  worse  than  the  disease, 
and  probably  grave  complications  w'ould  follow.” 
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Angers  v.  The  Queen  Insurance  Company  (1878)  22  Low. 
Can.  Jur.  307. 

Ramsay,  J.  at  pp.  309-310: 

“ It  should  bo  observed  that  tliere  is  a fundamental  difference  between 
our  constitution  and  that  of  the  United  States.  Here  the  powers  of  the 
Legislatures  and  Governments  are  partitioned  by  a Supreme  authority 
which  has  uivcn  to  the  Dominion  organization  not  only  all  unassigned 
powers,  not  purely  of  a private  or  local  nature,  but  also  specially  the 
power  to  control  absolutely,  by  disallowance,  the  legislation  of  the 
Provinces.  In  the  United  States  the  central  government  holds  its  authority 
from  the  States,  and  has  no  power  over  the  States’  legislation  other  than 
that  it  may  acquire  through  the  Supreme  Court.  Here,  then,  we  have 
by  the  constitution  a complete  check  on  any  practical  inconvenience 
arising  from  the  abuse  of  the  powers  confided  to  the  Provincial  Legislatures, 
which  is  entirely  wanting  in  the  constitution  of  the  United  States,  a defect 
which  may  justify  to  some  extent  the  decisions  there  on  this  matter.” 

Lenoir  v.  Ritchie  ( 1879)  3 S.C.R.  575. 

Taschereau,  J.  at  p.  624: 

“ The  power  of  veto  is  given  to  the  Governor  General  in  Council, 
not  to  the  Governor  General  himself.  ...  It  is  well  known  that  Provin- 
cial statutes  cannot  bo  disallowed  in  England,  and  that  they  are  not 
transmitted  to  the  Imi^erial  authority,  under  the  British  North  America 
Act,  as  t.he  Federal  statutes  are. 

In  the  second  place,  a Provincial  statute,  passed  on  a matter  over 
which  the  Legislature  has  no  authority  or  control,  under  the  British  North 
America  Act,  is  a complete  nullity,  a nullity  of  non  esse.  Defectus 
potestatis,  nullitas,  nullitatum.  No  power  can  give  it  vitality.  Still  less 
can  it  get  vitality  from  the  mere  non-vetoing  of  the  superior  authority. 
In  fact,  the  veto,  in  .such  a case,  does  not  add  to  its  nullity.  It  records  it; 
it  gives  notice  of  it,  but  it  cannot  avoid  what  does  not  exist.  Quod 
nullum  est  ipso  jure,  rescindi  non  potest.  The  Legislatures  have  the 
power  conceded  to  them  by  the  British  North  America  Act,  and  no  others. 
And  no  one,  no  authority  (except  the  Imperial  Parliament,  of  course) 
either  impliedly  or  expressly  can  add  to  these  powers,  and  give  to  these 
Legislatures  a right  or  rights  which  they  do  not  have  by  the  Imperial 
Act.  If  they  pass  an  Act  idtra  vires,  this  Act  is  null,  whether  it  is  vetoed 
at  Ottawa  or  not.” 

Qiuiy  V.  Blanchet  (1879)  5 Q.L.R.  Ifi. 

Casault,  J.  at  p.  53: 

“ The  veto  can  be  pronounced  by  the  Queen  only  when  a law  assented 
to  by  the  Governor  General  encroaches  upon  the  prerogatives  of  the 
Sovereign  or  of  the  Imperial  Parliament;  and  that  allowed  to  the  Governor 
General  can  equally  only  be  e.xercised  when  a provincial  law  makes  the 
same  encroachments,  or  trespasses  upon  the  rights  of  the  federal  parlia- 
ment. ...  So  long  as  the  legislatures  abide  within  the  limits  of  what 
this  section  of  the  Act  attributes  to  them  ” (i.e.  sec.  92  of  the  B.N.A. 
Act),  “their  powers  and  their  authority  are  absolute,  and  admit  of 
neither  superioi-s,  not  intervention,  nor  censure.” 
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City  of  Fredericton  v.  The  Queen  (1880)  3 S.C.R.  505. 
Gwynne,  J.  speaking  of  the  B.N.A.  Act,  said  at  p.  564: 

“ We  have  constituted  one  supreme  power,  having  executive  and 
legislative  jurisdiction  over  all  matters,  excepting  only  certain  specified 
matters,  being  of  a local,  municipal,  domestic,  or  private  character,  juris- 
diction over  which  is  vested  in  certain  subordinate  bodies,  termed  Prov- 
inces, carved  out  of  the  territory  constituting  the  Dominion,  and  which 
jurisdiction  is  subject  to  the  control  of  the  Dominion  Executive” 


Dobie  V.  Temporalities  Board  ( 1880)  3 Leg.  News.  250. 
Ramsay,  J.  said  at  p.  251 : 

“ But  without  meaning  to  imply  any  sort  of  criticism  as  to  the 
exercise  of  the  discretion  of  the  Federal  Government  in  the  disallowance 
of  bills,  I may  say  that  we  all  know  that  the  Federal  Government  is 
most  unwilling  to  interfere  in  a too  trenchant  manner  with  local  legis- 
lation, and  where  there  is  room  for  doubt  as  to  the  limits  of  the  powers 
exercised,  and  where  great  popular  interests  are  involved,  they  readily 
leave  the  question  to  the  decision  of  the  Courts.” 


Mercer  v.  Attorney  General  for  Ontario  ( 1881 ) 5 S.C.R.  538. 
Gwynne,  J.  said  at  pp.  711-712: 

“ The  power  of  disallowing  Acts  of  the  provincial  legislatures  is  no 
longer,  as  it  was  under  +hc  old  constitution  of  the  provinces,  vested  in 
Her  Majesty,  but  in  the  Governor  General  of  the  Dominion  in  Council, 
and  this  is  for  the  purpose  of  enabling  the  authorities  of  the  Dominion 
to  exercise  that  branch  of  sovereign  power  formerly  exercised  by  her 
Majesty  in  right  of  her  prerogative  royal,  but  to  be  exercised  no  longer 
as  a branch  of  the  prerogative,  but  as  a power  by  statute  vested  in  the 
Dominion  authorities  (the  royal  prerogative  being  for  that  purpose 
extinguished)  and  to  enable  the  Dominion  authorities  to  'prevent  the 
iejjislaturcs  of  the  provinces,  carved  out  of  and  subordinated  to  the 
Dominion,  from  encroaching  upon  the  subjects  placed  under  the  control 
of  the  National  Parliament  by  assuming  to  legislate  upon  those  subjects 
which  arc  not  within  the  jurisdiction  of  the  provincial  legislatures.” 

The  Corporation  of  Three  Rivers  v.  Suite  ( 1882)  5 Leg. 
News.  330. 

Ramsay,  J.  at  pp.  334-335: 

“The  true  check  for  the  abu.se  of  powers,  as  distinguished  from  an 
unlawful  exercise  of  them  is  the  power  of  the  central  government  to 
<iisallow  laws  open  to  the  former  reproach.  Probably  to  a certain  class  of 
niiiid  this  interference  appear.s  ‘har.^h  ’ and  provocative  of  ‘ grave  compli- 
cations,’ as  has  been  .‘^aid ; but  this  is  hardly  an  argument  in  favour  of 
the  Courts  c.-ctending  their  jurisdiction  to  relieve  the  Central  Government 
of  its  re.q)()n.rit)ilify.  It  .seems  to  be  fairer  to  leave  the  rule  of  expediency 
to  be  applii'd  by  a budy  responsible  to  the  peoi)le  at  large,  rather  than  to 
a conqiarativ*  ly  irrcspon.^ible  body  like  a Court.” 


57 


Bank  of  Toronto  v.  Lambe  (1887)  12  A.C.  676. 

Lord  Hobhouse,  delivering  the  judgment  of  the  Judicial 
Committee,  said  at  p.  587: 

“ Their  Lordships  have  to  construe  the  express  words  of  an  Act  of 
Parliament  which  makes  an  elaborate  distribution  of  the  whole  field  of 
legislative  authority  between  two  legislative  bodies,  and  at  the  same  time 
provides  for  the  federated  provinces  a carefully  balanced  constitution, 
under  which  no  one  of  the  parts  can  pass  laws  for  itaelj  except  under  the 
control  of  the  whole  acting  through  the  Governor  General.” 

Attorney  General  of  Canada  v.  Attorney  General  of 
Ontario  (1891)  20  O.R.  222:  (affirmed  on  appeal, 
19  O.A.R.  31). 

Boyd,  C.  said  at  p.  245: 

“ The  right  of  supervision  touching  Provincial  legislation  entrusted  to 

the  Dominion  Government works  in  the  plane  of 

political  expediency  as  well  as  in  that  of  jural  capacity,” 

In  re  Companies  Reference  (1913)  48  S.C.R.  331. 
Idington,  J.  at  pp.  379,  380,  381  and  382: 

“ The  Dominion  Government  was,  by  section  90  of  the  Act,  given  the 
express  power  to  veto  or  disallow  any  Acts  whether  intra  vires  the  powers 
assigned  the  provinces  or  not. 

That  power  alone  was  all  that  ever  was  needed  or  designed  to  be 
exercised  by  the  Dominion  in  the  way  of  interference  with  the  legislative 
action  of  the  / provinces  acting  within  the  powers  specifically  assigned 
them,  and  not  in  conflict  with  any  of  the  enumerated  powers  of  section 
91  given  the  Dominion,  or  specific  powers  given  in  other  sections. 


This  veto  power  was  given  for  the  express  purpose  of  preserving  as 
matter  of  expediency  or  public  policy  the  rights  of  every  one  in  the 
Dominion,  corporate  or  individual,  to  enjoy  such  rights  in  as  full  measure 
as  they  existed  at  Confederation,  or  might  exist  thereafter  by  later 
legislative  development. 

The  narrow  contracted  views  of  a local  patriotism,  it  was  felt,  might 
be  used  by  the  exercise  of  the  wide  powers  given  the  legislatures  to  the 
detriment  of  the  Dominion  as  a whole  and  of  the  people  thereof  outside 
a province  so  moved. 

It  became  from  the  time  of  Confederation  thenceforward  the  duty 
of  the  Government  of  the  Dominion  to  watch  local  legislation  and  see 
that  nothing  was  enacted,  even  if  intra  vires  the  powers  of  a legislature, 
that  would  interfere  with  the  prosperity  of  the  Dominion  as  a whole. 

The  rich  heritage  thus  to  be  guarded  was  that  in  which  every  Cana- 
dian had  a right  to  share  and  not  that  alone  of  any  class  of  people  either 
as  mere  provincials  or  otherwise. 

The  right  to  dwell  where  one  sjiw  fit,  and  there  or  elsewhere  follow 
his  or  her  avocation  was  the  common  heritage  of  every  Canadian  and,  for 
many  years,  of  every  Canadian  company.  If  the  right  has  not  been  well 
and  sufficiently  guarded,  it  must  be  because  the  veto  power,  the  only 
power  given  by  the  ‘British  North  America  Act’  to  guard  it,  has  not 
been  properly  exerci.sed  and  such  rights  duly  pre.servcd. 
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P.  382. 
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It  is  not  that  tlie  Acts  passed  by  the  provinces  are  ultra  vires.  It  may 
be  that  they  arc  iutra  vires.  And  if  a provincial  legislature,  acting  inlra 
vires,  has  duly  enacted  legislation  detrimental  to  the  original  rights  of 
persons  or  companies  outride  or  beyond  a province  and  that  has  not  been 
duly  vetoed  there  is  no  help  for  it  in  law. 


I am  not  writing  to  glorify  the  veto  power,  for  it  also  may  be 
capable  of  great  abu.se.  It  seems  to  have  fallen  into  disuse;  perhaps 
because  abused. 

Yet,  I repeat,  it  was  intended  as  a beneficent  power  and  is  capable 
of  great  good  service  in  the  class  of  questions  such  as  raised  herein. 

To  seek  to  apply  it  when  the  proposed  legislation  can  only  affect  the 
rights  of  the  people  of  the  province  concerned,  may  be  offensive,  and  in 
the  domain  of  practical  politics  be  an  impossibility.  Yet  when  the  legis- 
lation proposed  would  manifestly  improperly  affect  people  elsewhere,  or 
corporations  created  out/side  the  province,  such  as  the  Dominion  corpora- 
tions resting  upon  the  residual  power  of  Parliament,  or  those  of  other 
provinces,  and  thus  affect  the  people  of  the  whole  Dominion,  surely,  the 
exercise  of  the  power  in  that  regard  ought  to  be,  and  to  be  held,  prac- 
ticable. 

Those  who  would  interpret  aright  our  ‘British  North  Aberica  Act,’ 
and  especially  the  features  of  it  that  hinge  upon  this  veto  power,  must 
never  forget  that  our  Confederation  was  framed  whilst  the  United  States 
was  passing  through  a civil  war  for  which  the  want  of  greater  power  in 
the  federal  government  wiis  thought  by  .«ome  to  be  indirectly  responsible. 

The  nullification  ordinances  of  South  Carolina,  a generation  pre- 
viously, had  formed  a prominent  feature  of  much  argument. 

Our  statesmen,  profiting  by  the  experience  of  others,  tried  to  find  by 
anticipation  the  means  of  averting  such  like  possible  dangers  as  the 
result  of  their  work.  They  found  these  in  the  assignment  of  the  residual 
power  to  Parliament  instead  of  to  the  provinces,  as  it  had  been  left  with 
each  of  the  states  in  the  United  States  and  in  the  veto  power  which  was 
in  harmony  with  British  legislation  and  practices  in  relation  to  the  colonies, 
which  latter  in  its  turn  was  but  part  of  an  early  condition  of  things  in 
the  growth  of  the  English  Constitution.  The  residual  power  given  Parlia- 
ment was  as  it  were  a complement  of  the  veto  power,  but  not  to  be  used 
in  substitution  therefor.  It  might  operate  over  that  field  which  the  veto 
power  kept  open.” 

Duff  J.  at  p.  424: 

“ Those  who  were  responsible  for  the  scheme  of  Confederation  de- 
liberately rejected  the  American  system  of  constitutional  limitations.  So 
far  as  provincial  legLslation  is  concerned  they  adopted  the  safeguard  of 
investing  the  Governor  in  Council  with  a power  of  disallowance.”  V 

In  Re  The  Initiative  and  Referendum  Act,  (1919)  A. C.  9S5. 

In  this  case  the  Judicial  Committee  of  the  Privy  Coun- 
cil (speaking  by  Viscount  Haldane)  decided  that  the 
British  North  America  Act,  1867,  s.  92,  head  I,  which 
empowers  a provincial  legislature  to  amend  the  constitu- 
tion of  the  province,  “excepting  as  regards  the  office  of 
Lieutenant-Governor,”  excludes  the  making  of  a law  which 
abrogates  any  power  which  the  Crown  possesses  through 
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the  Lieutenant-Governor  who  directly  represents  the 
Crown.  Viscount  Haldane  at  p.  941. 

“The  Executive  Government  of  Canada  was  declared  by  the  Act  of 
1867  to  remain  vested  in  the  Queen,  and,  by  s.  12.  all  powei-s,  authorities 
and  functions  vested  in  or  exen-isable  by  the  Governors  or  Lieutenant- 
Governors  of  the  Provinces  brought  into  confederation  were,  so  far  as 
the  siime  continued  in  existence  and  were  capable  of  being  exercised  after 
the  Union  in  relation  to  the  Government  of  Canada,  to  be  vested  in  and 
exercisable  by  the  Governor-General.  A Parliament  was  then  set  up  for 
Canada.  Part  V of  the  Act  established  analogous  Constitutions  for  the 
provinces.  For  each  of  these  there  was  to  be  a Lieutenant-Governor. 
Although  he  is  under  s.  5S  appointed  by  the  Governor-General,  it  has  been 
settled  by  decisions  of  the  Judicial  Committee,  such  as  that  in  Liquidatorff 
oj  Lhe  Maritime  Bank  of  Canada  v.  Receiver-General  of  Neic  Brunsndek 
(1S92)  A.C.  457,  T o/.  II,  p.  4/4,  that,  as  the  appointment  of  a Provincial 
Governor  is  made  under  the  Great  Seal  of  Canada,  and  therefore  really 
by  the  Executive  Government  of  the  Dominion  which  is  in  the  Sovereign, 
the  Lieutenant-Governor  is  as  much  the  repre.^entative  of  His  Majesty  for 
all  purposes  of  Provincial  Government  as  is  the  Governor-General  for  all* 
purposes  of  Dominion  Government.  Sect.  65  and  the  other  sections 
dealing  with  the  subject  deline  the  powers  of  the  Lieutenant-Governor  as 
being  such  of  those  powers  having  been  exercisable  by  the  Governors  or 
Lieutenant-Governors  of  the  Province.s  brought  into  Confederation,  as 

are  exerci'sable  in  relation  to  the  Government  of  a Province 

....  After  thus  defining  the  executive  power  the  statute  goes  on  to 
provide  for  a Legislature  for  each  Province,  an;l  concludes  Part  V by 
declaring  in  s.  90  that  what  has  been  laid  down  as  to  the  Dominion 
Parliament  in  regard  to  Appropriation  and  Money  Bills,  the  recommen- 
dation of  money  votes,  the  as.«<ent  to  Bills,  the  disallowance  of  Acts,  and 
the  signification  of  pleasure  on  Bills  re.^erved,  is  to  extend  and  appb'^  to 
the  Legislatures  of  the  several  Provinces  as  if  these  provk^ions  were  re- 
enacted and  made  applicable  in  terms  to  the  respective  Provinces  and 
their  Legislature.',  with  the  substitution  of  the  Lieutenant-Governor  of 
the  Province  for  the  Governor-General,  of  the  Governor-General  for  the 
Sovereign  and  for  a Secretary  of  State  and  of  one  year  for  two  3’ears  and 
of  the  Province  for  Canada, 

The  .\ct  then,  by  two  well-known  sections.  91  and  92,  distributes  the 
powers  of  legislation  which  it  confers  between  the  Dominion  Parliament 
and  the  Provincial  Legislatures.  Nothing  in  s.  91,  which  relates  to 
Dominion  jiowers,  affects  the  (jiiestion  under  consideration,  excepting  in 

one  important  respect The  language  of  s.  92  is  important. 

That  section  commences  by  enacting  that  ‘in  such  Province  the  Legis- 
lature may  exclusively  make  laws  in  relation  to  matters  ' coming  within 
certain  cla.sses  of  subjects.  The  only  one  of  these  cla.sses  which  is  relevant 
for  the  present  purpose  is  the  first  enumerated,  ‘ the  amendment  from 
time  to  time,  notwithstanding  anything  in  this  Act,  of  the  Constitution 
of  the  Province,  excepting  as  regards  the  office  of  Lieutenant-Governor  ’. 

The  references  their  Lordshii)s  have  already  made  to  the  character 
of  the  office  of  Lieutenant-Governor,  and  to  his  position  as  <lirectly  repre- 
senting the  Sovereign  in  the  province,  renders  natural  the  exclusion  of  his 
office  from  the  power  conferred  on  the  Provincial  Legislature  to  amend  the 
constitution  of  the  Province.  The  analogy  of  the  British  Constitution  ia 
that  on  which  the  entire  scheme  is  founde<l,  and  that  analogy  points  to 
the  impropriety,  in  the  absence  of  clear  and  unmistakable  language,  of 
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construing  s.  92  as  permitting  the  abrogation  of  any  power  which  the 
Crown  possesses  through  a person  who  directly  represents  it.  For  when 
the  Lieutenant-Governor  gives  to  or  withholds  his  assent  from  a Bill 
passed  bj'  the  legislature  of  the  province,  it  is  in  contemplation  of  law 
the  Sovereign  that  so  gives  or  withholds  as.sent.  Moreover,  in  accordance 
with  the  analogy  of  the  British  ConstiUition  which  the  Act  of  1867  adopts, 
the  Lieutenant-Governor  who  represents  the  Sovereign  is  a part  of  the 
Legislature.  This  is  in  terms  so  enacted  in  such  sections  as  s.  69,  the 
P.  944.  principle  of  which  has  been  applied  to  Manitoba  by  s.  2 of  the  Dominion 

Statute  of  1870,  wdiich  formed  the  new  Province  out  of  Rupert’s  Land  and 
the  North-Western  Territorj'  and  established  it  with  the  Constitution 
provided  by  the  Act  of  1867.  It  follows  that  if  the  Initiative  and  Referen- 
dum Act  has  purported  to  alter  the  position  of  the  Lieutenant-Governor 
in  these  respects,  this  Act  was  in  so  far  ultra  vires. 

Their  Lordships  are  of  opinion  that  the  language  of  the  Act  cannot 
be  construed  othennse  than  a.s  intended  seriously  to  affect  the  position 
of  the  Lieutenant-Governor  as  an  integral  part  of  the  Legislature,  and  to 
detract  from  rights  w’hich  are  important  in  the  legal  theory  of  that 
position.  For  if  the  Act  is  valid  it  compels  him  to  submit  a proposed  law 
to  a body  of  voters  totally  distinct  from  the  Legislature  of  which  he  is 
the  constitutional  head,  and  renders  him  powerless  to  prevent  it  from 
becoming  an  actual  law  if  approved  by  a majority  of  these  voters.  It 
was  argued  that  the  words  already  referred  to,  which  appear  in  s.  7, 
pre.-^erve  his  powers  of  veto  and  disallowance.  Their  Lordships  are  unable 
to  assent  to  this  contention.  The  only  powers  preserved  are  those  which 
relate  to  Acts  of  the  Legislative  As.sembly,  as  distinguished  from  Bills, 
and  the  powers  of  veto  and  disallowance  referred  to  can  only  be  those  of 
the  Governor-General  under  s.  00  of  the  Act  of  1867,  and  not  the  powers 
of  the  Lieutenant-Governor,  which  are  at  an  end  when  a Bill  has  become 
an  Act.  Sect.  11  of  the  Initiative  and  Referendum  Act  is  not  less  difficult 
to  reconcile  with  the  rights  of  the  Lieutenant-Governor.  It  provides  that 
when  a proposal  for  repeal  of  some  law  has  been  approved  by  the  majority 
of  the  electors  voting,  that  law  is  automatically  to  be  deemed  repealed  at 
the  end  of  thirty  days  after  *he  clerk  of  the  Executive  Council  shall  have 
published  in  the  Manitoba  Gazette  a statement  of  the  result  of  the  vote. 
Thus  the  Lieutenant  Governor  appears  to  be  w'holly  excluded  from  the 
new  legislative  authority. 

These  considerations  are  sufficient  to  establish  the  'idtrn  vires  character 
of  the  Act.  The  offending  provisions  are  in  their  Lordship’s  view  so 
interwoven  into  the  scheme  that  they  are  not  severable.” 


Wilson  V.  Esquimault  and  Nanaimo  Railway  Co.  (1922) 
1 A.C.  202: 

In  this  case,  the  Judicial  Committee  of  the  Privy  Council 
decided  in  effect  that  the  disallowance  under  secs.  56  and 
90  of  the  B.N.A.  Act  by  the  Governor  General  in  Council 
of  a Provincial  statute  does  not  affect  such  private  rights 
acquired  under  the  Provincial  Statute  as  were  before  the 
disallowance  completely  constituted  and  founded  upon 
transactions  entirely  past  and  closed. 
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Duff  J.  delivering  the  judgment  of  the  Board  said  at  pp. 

208-210: 

“ In  relation  to  this  question  the  pertinent  sections  of  the  British 
North  America  Act  are  ss.  56  and  90.  By  the  first  of  these  a power  of 
disallowance  in  respect  of  Dominion  Acts  is  vested  in  the  Queen  in 
Council;  by  s.  90  the  provisions  of  s.  56  are  (inter  alia)  made  applicable 
to  statut-es  passed  by  the  Provincial  legislatures,  the  Governor  General 
in  Council  being  substituted  as  disallowing  authority  for  the  Queen  in 
Council,  and  the  period  of  two  years  named  in  s.  56  being  reduced  to  one 
year. 

Textually,  s.  56  is  as  follows:  ‘Where  the  Governor  General  assents 
to  a Bill  in  the  Queen’s  name,  he  shall  by  the  first  convenient  opportunity 
send  an  authentic  copy  of  the  Act  to  one  of  Her  Majesty’s  Principal 
Secretaries  of  State,  and  if  the  Queen  in  Council  within  two  years  after 
receipt  thereof  by  a Secretary  of  State  thinks  fit  to  disallow  the  Act,  such 
disallowance  (with  a certificate  by  the  Secretary  of  State  of  the  day  on 
which  the  Act  was  received  by  him)  being  signified  by  the  Governor 
General,  by  speech  or  message  to  each  of  the  Houses  of  Parliament  or 
by  Proclamation,  shall  annul  the  Act  from  and  after  the  day  of  such 
signification.’  For  the  purposes  of  the  present  appeal  the  point  under 
examination  turns,  as  their  Lordships  think,  upon  the  effect  to  be  ascribed 
to  the  words  ‘ shall  annul  the  Act  from  and  after  the  day  of  such  signi- 
fication 

Cases  may  no  doubt  arise  giving  place  for  controversy  touching  the 
application  of  this  phra-^e,  but  their  Lordships  think  that  the  language 
itself  discloses  with  sufficient  clearness  an  intention  that,  at  all  events  as  to 
private  rights  completely  constituted,  and  founded  upon  transactions 
entirely  past  and  closed,  the  disallowance  of  a Provincial  statute  shall  be 
inoperative. 

It  is  important  in  construing  such  a provision  to  consider  the  probable 
tendency  of  any  propo.=^d  construction  in  relation  to  its  effect  upon  the 
working  of  the  constitutional  system  set  up  by  the  British  North  America 
Act,  and  from  this  point  of  view  the  construction  advocated  by  the 
appellants  is  open  to  two  objections  of  not  a little  weight.  If  private 
rights  that  have  been  finally  constituted  under  Provincial  legislation  are 
swept  away  by  disallowance— which  may  take  place  at  any  time  up  to  the 
expiration  of  a year  after  the  enactment  of  the  legislation — then  Provincial 
legislation  may  obviously  become  the  subject  of  a considerable  degree  of 
doubt  as  to  its  ultimate  operation  and  effect.  This  uncertainty  would,  of 
course,  be  much  limited  in  its  practical  incidence  by  recognized  constitu- 
tional conventions  restricting  the  classes  of  cases  in  which  disallowance 
is  permissible;  but  it  is  indisputable  that  in  point  of  law  the  authority  is 
unrestricted,  and  under  conceivable  conditions  the  uncertainty  touching 
the  fate  of  Provincial  enactments  might  be  productive  of  some  degree  of 
general  inconv'enience.  Another  objection  of  some  practical  importance 
lies  in  the  probability  that  under  the  proposed  construction  the  Dominion 
Government  when  considering  the  advisability  of  disallowing  a Pro\  incial 
enactment  in  circumstances  making  the  exercise  of  the  power  proper  and 
desirable  on  general  grounds  would  encounter  embarrassments  (otherwise 
not  likely,  to  arise)  by  reason  of  apprehensions  as  to  the  consequences  of 
its  action  upon  the  rights  and  interests  of  private  individuals. 
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Table  of  Disallowed  Provincial  Acts  1867-1924 
1867-1895 

Ontario 


Act 

Title 

Reasons  for  Disallowance 

Date  of 
Report  of 
Minister  of 
Justice 

y 

Page 

32-33  Viet.,  1868- 
69,  chap.  3. 

An  Act  to  define  the  privi- 
leges, immunities  and 
powers  of  the  legislative 
assembly,  and  to  give 
summary  protection  to 
persons  employed  in  the 
publication  of  Sessional 
Papers. 

Not  within  competence  of  the  legis- 
lature to  puss,  and  being  incon- 
sistent with  the  provisions  of 
secs.  92  and  96  of  the  British 
North  America  Act. 

24  Nov.,  1869... 

93 

Chap.  1 

The  Supply  Bill,  1869 

6th  section  objectionable.  Act  not 
within  Cv'mpetence  of  legislature 
to  pass,  as  infringing  on  jurisdic- 
tion of  parliament  of  Canafla  to 
fix  and  provide  for  Judge’s  sal- 
aries. 

14  .Tilly,  1869.... 
19  .Jan.,  1870. 

83 

93 

37  Viet.,  1874. 

An  Act  to  amend  the  Law 

Not  within  competence  of  legis- 

18  Nov.,  1874... 

110 

chap.  8. 

respecting  escheats  and 
forfeitures. 

lature  to  pass,  escheat  being  a 
matter  of  prorf;gative,  with 
which  provincial  legislatures 
have  no  power  to  deal. 

16  Mar.,  1875. 

119 

42  Viet.,  1879, 

An  Act  respecting  the 

Assumes  to  provide  for  administra- 

20 .Ian.,  1880. .. . 

161 

chap.  19. 

administration  of  justice 
in  the  northerly  and 
w'esterly  parts  of  Ontario. 

tion  of  justice  over  territory,  the 
right  of  province  to  w^hich  is  not 
admitted,  as  boundaries  are  not 
settled.  Act  encroaches  on 

powers  of  Dominion  government 
to  appoint  judges. 

17  Mar.,  1880. 

168 

44  Viet.,  1881,  c. 

An  Act  for  protecting  the 

Power  of  legislature  to  take  away 

17  May,  1881.... 

177 

11.  45  Viet., 

public  interests  in  Riv- 

rights of  one,  and  vest  them  in 

20  Sept.,  1882. 

182 

1882,  c.  4.  46 
Viet.,  1882-83, 
chap.  10. 

ers,  Streams  and  Creeks 

another  doubtful.  Devolves 

upon  government  to  see  that 
such  power  is  not  exercised  in 
flagrant  violation  of  private 
rights  and  natural  justice.  Act 
is  retroactive  and  overrules  a 
decision  of  court  of  competent 
jurisdiction. 

13  Mar.,  1883. 

192 

47  Viet.,  1884, 
chap.  13. 

An  Act  respecting  license 
duties. 

Doubt  as  to  competence  of  Dom- 
inion parliament  to  enact  the 
Liquor  License  Act,  1883,  or 
with  respect  to  validity  of  On- 
tario License  Acts,  in  view  of  the 
general  laws  enacted  by  parlia- 
ment. Object  arrived  at  by  Act 
is  to  render  Liquor  License  Act, 
1883,  inoperative,  by  imposing 
heavy  and  cumulative  tax  on 
persons  taking  out  licenses.  Duty 
of  government  to  protect  those 
obeying  laws  of  parliament. 

29  April,  1884. . . 

194 

Quebec 


32  Viet.,  1869, 

An  Act  to  define  the  Privi- 

Act not  within  competence  of  legis- 

3  Nov.,  1869... 

chap.  4. 

leges,  immunities  and 
Powers  of  the  I^egisla- 
tive  Council  and  Legis- 
lative Assembly  of  Que- 
bec, and  to  give  sum- 
mary protection  to  per- 
sona employed  in  tVie 
publication  of  Parlia- 
mentary Papers. 

lature  vO  pass,  and  Ixiing  incon- 
sistent with  the  provisions  of 
sections  92  and  96  of  the  Britisli 
North  America  Act. 

62 

24  Nov.,  1869. . . 

62 
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Table  of  Disallowed  Provincial  Acts  1867-1924 
1867-1895 — Continued 

Quebec — Concluded 


Act 

Title 

Reasons  for  Disallowance 

Date  of 
Report  of 
Minister  of 
Justice 

Page 

38  Viet.,  1874-75, 
chap.  47. 

An  Act  to  incorporate  the 
St.  Lawrence  Bridge 
Company. 

Importance  of  preserving  naviga- 
tion of  River  St.  Lawrence. 

16  Oct.,  1876.... 

263 

49-50  Viet.,  1886, 

An  Act  respecting  the 

Not  within  competence  of  legis- 

22 Mar.,  1887. . . 

313 

chap.  98. 

Executive  Power. 

lature  to  pass,  as  provisions  of 
Act  witndrawn  from  provincial 
legislative  authority  by  92nd 
section  of  British  North  America 
Act. 

16  July,  1887.... 

338 

51-52  Viet.,  1888, 

An  Act  to  amend  the  Law 

Act  not  within  competence  of  pro- 

3  Sept.,  1888. . . 

345 

c.  20.  52  Viet.. 

respecting  District  Mag- 

vincial legislature  to  pass,  being 

18  Jan.,  1889.... 

354 

1889,  chap.  30. 

istrates. 

in  excess  of  powers.  Power  to 
appoint  judges  being  conferred 
on  Governor  General  by  section 
96  of  British  North  America 
Act. 

21  June,  1889. . . . 

430 

Nova  Scotia 


31  Viet.,  1868, 
chap.  21. 

An  Act  to  empower  the 
Police  Court  in  the  City 
of  Halifax  to  sentence 
Juvenile  Offenders  to 
the  Halifax  Industrial 
School. 

Act  deals  with  criminal  law,  which 
appertains  to  Dominion  parlia- 
ment. 

12  Aug.,  1869.... 

473 

34  Viet.,  18/1, 
chap.  32. 

An  Act  to  regulate  Pilotage 
in  the  Bras  d’Or  Lakes 
in  the  Island  of  Cape 
Breton. 

Provincial  legislature  has  no  power 
to  regulate  fees  of  pilots,  as  that 
can  only  be  done  by  Dominion 
parliament. 

6 Dec.,  1871 . . . 

476 

37  Viet.,  1874, 
chap.  74. 

An  Act  to  incorporate  the 
Halifax  Co.  (Ltd.;. 

Incorporation  of  the  company  is  for 
objeccs  beyond  the  power  and 
control  of  provincial  legislature. 

4 Dec.,  1874... 

479 

Chap.  82 

An  Act  to  incorporate  the 
Eastern  Steamship  Co. 

Act  not  within  competence  of  pro- 
vincial legislature,  as  coming 
within  subjects  mentioned  in 
British  North  America  Act, 
section  92,  sub-section  10,  clause 
A. 

Act  not  within  competence  of  pro- 
vincial legislature,  as  coming 
within  subjects  mentioned  in 
British  North  America  Act, 
section  92,  sub-section  10,  clause 
A. 

Act  in  excess  of  powers  of  provincial 
legislature,  as  by  Briti^  North 
America  Act,  section  91,  parlia- 
ment of  Canada  has  jurisdiction 
respecting  trade  and  commerce, 
navigation,  shipping. 

25  Mar.,  1875. . . 

488 

Chap.  83 

An  Act  to  incorporate  the 
Anglo-French  Steamship 
Co.  (Ltd.). 

4 Dec.,  1874... 

480 

49  Viet.,  1886, 
chap.  56. 

An  Act  concerning  the  col- 
lection of  F reight,  Wharf- 
age  and  Warehouse 
Charges. 

30  Mar.,  1887. . . 

558 

New  Brunswick 


45  Viet.,  1882, 

An  Act  to  incorporate  the 

Bridge  must  be  constructed  with- 

13 Feb.,  1883.... 

731 

chap.  69. 

Fredericton  and  St. 
Mary’s  Bridge  Company 

out  any  interference  of  the  river, 
and  provincial  legislature  has  no 
power  to  authorize  this  interfer- 
ence; parliament  of  Canada  can 
alone  authorise. 

20  July,  1883... 

732 
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36  Viet.,  1873, 
chap.  2. 

An  Act  to  define  the  privi- 
leges, immunities  and 
powers  of  the  Legislative 
Council  and  Legislative 
Assembly  of  the  Pro- 
vince of  Manitoba  and  to 
give  a summary  protec- 
tion to  persons  employed 
in  the  publication  of 
Sessional  Papers. 

Act  not  within  competence  of  pro- 
vincial legislature  to  pass,  as  it 
was  inconsistent  with  sections  92 
and  96  of  the  British  North 
America  Act. 

21  Aug.,  1874. . . 

780 

Chap.  32 

An  Act  to  incorporate  the 
Winnipeg  Board  of  Trade 

Incorporation  of  boards  of  trade  not 
being  for  provincial  objects  only, 
but  treating  of  trade  and  com- 
merce, is  alone  within  compet- 
ence of  parliament  of  Canada. 

1 Sept.,  1874... 

781 

38  Viet.,  1875, 
chap.  12. 

An  Act  to  regulate  pro- 
ceedings against  and  by 
the  Crown. 

Act  is  so  general  in  terms  that  it 
might  be  held  to  apply  to  claims 
against  Dominion  government. 
In  Manitoba  serious  consequence 
might  issue,  as  bulk  of  lands 
belong  to  Canada  and  are  still 
ungranted. 

25  May,  1876.... 

796 

Chap.  18 

An  Act  respecting  Es- 
cheats, Fines,  Penalties, 
and  Forfeitures. 

Act  deals  with  matters  beyond 
competence  of  provincial  legisla- 
ture. Subject  of  Act  is  on  whole 
a matter  of  criminal  procedure, 
and  act  deals  with  many  matters 
within  exclusive  competence  of 
the  parliament  of  Canada. 

5 Aug.,  1876.... 

799 

Chap.  33 

An  Act  to  afford  facilities 
for  the  construction  of  a 
Bridge  over  the  Assini- 
boine  River  between  the 
City  of  Winnipeg  and  St. 
Boniface  West. 

River  being  navigable,  any  auth-  7 
ority  required  for  bridging  the 
Assiniboine  River,  at  any  point 
east  of  Portage  la  Prairie,  should 
be  obtained  from  the  Dominion 
government. 

Oct.,  187  6 

804 

Chap.  37 

An  Act  to  amend  37  Viet., 
chap.  46, intituled:  “The 
Half  Breed  Land  Grant 
Protection  Act”. 

No  notice  of  passage  of  Act  was 
given  in  Manitoba  Gazette  for  3 
months  as  required,  and  same 
was  not  considered  in  force  in 
province. 

7 Oct.,  1876.... 

804 

Chap.  00 

( Reserved 
Bill) 

An  Act  respecting  Land 
Surveyors  and  the  Sur- 
vey of  Land  in  Mani- 
toba.* 

Act  premature  and  unnecessary. 
Provisions  unnecessary  and  un- 
just, and  would  create  a monop- 
oly, If  assented  to,  conflict  of 
authority  would  be  created,  as 
Dominion  Lands  Act  provides 
who  shall  act  as  surveyors  of 
Dominion  lands. 

29  Jan.,  1876.... 

795 

44  Viet.,  1881, 
chap.  37. 

An  Act  to  incorporate  the 
Winnipeg  Southeastern 
Railway  Company. 

Doubt  existing  as  to  power  of  a 
provincial  legislature  to  author- 
ize construction  of  railway  ex- 
tending beyond  limits  of  the 
province,  as  trenching  on  British 
North  America  Act,  section  92, 
sub-section  10,  clause  (a).  Act 
conflicts  with  settled  policy  of 
Dominion  as  evidenced  by  the 
clause  in  contract  with  Canadian 
Pacific  Railway  No.  15,  ratified 
and  confirmed  by  Parliament, 

4 Jan.,  1882.... 

827 

Chap.  38 

An  Act  to  incorporate  the 
Manitoba  Tramway  Co. 

Act  conflicts  with  policy  of  the 
government,  ratified  by  parlia- 
ment, to  prevent  diversion  of 
traffic  of  Northwest  Territories, 
to  railway  system  of  United 
States,  and  to  endeavour  by  all 
means  possible  to  secure  it  to 
Canadian  railways. 

31  Oct.,  1882.... 

829 

•This  Bill  was  reserved  for  the  assent  of  His  Excellency  the  Governor  General. 
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Chap.  39 

An  Act  to  incorporate  the 
Emmerson  & North- 
western Railway  Co. 

Act  conflicts  with  policy  of  the 
government,  ratified  by  parlia- 
ment, to  prevent  diversion  of 
traffic  of  Northwest  Territories, 
to  railway  system  of  United 
States,  and  to  endeavour  by  all 
means  possible  to  secure  it  to 
Canadian  railways. 

31  Oct.,  1882.... 

829 

45  Viet.,  1882, 
chap.  30. 

An  Act  to  Encourage  the 
Building  of  Railways  in 
Manitoba. 

Act  conflicts  with  policy  of  the 
government,  ratified  by  parlia- 
ment, to  prevent  diversion  of 
traffic  of  Northwest  Territories, 
to  railway  system  of  United 
States,  and  to  endeavour  by  all 
means  possible  to  secure  it  to 
Canadian  railways.  Act  is  also 
capable  of  being  used  to  contra- 
vene the  terms  in  regard  to 
Canadian  Pacific  Railway,  upon 
which  the  boundaries  of  Mani- 
toba were  enlarged. 

31  Oct.,  1882.... 

829 

47  Viet.,  1884, 
chap.  26. 

An  Act  respecting  Es- 
cheats and  Forfeitures 
and  Estates  of  Intestates 

Decision  in  Attorney  General  of 
Ontario  vs.  Mercer  not  applicable 
to  Manitoba.  At  date  of  transfer 
of  province  to  Canada,  all  un- 
granted or  waste  lands  in  pro- 
vince were  vested  in  Crown  and 
were  administered  by  govern- 
ment of  Canada  for  purposes  of 
Dominion.  Section  109  of  Brit- 
ish North  America  Act  not  appli- 
1 cable  to  province. 

25  Aug.,  1885.... 

838 

47  Viet.,  1884, 
chap.  68. 

An  Act  to  incorporate  the 
Emerson  & Northwest- 
ern Railway  Co. 

Apprehension  that  the  Company 
will  be  able  to  divert  trade  from 
the  Canadian  system  of  railways 
to  the  railways  of  the  United 
States. 

25  Feb.,  1886.... 

842 

Chap.  70  and 
amending  Acts 

An  Act  to  amend  an  Act  to 
incorporate  the  Mani- 
toba Central  Railway 
Co. 

Apprehension  that  the  Company 
will  be  able  to  divert  trade  from 
the  Canadian  system  of  railways 
to  the  railways  of  the  United 
States. 

26  Feb.,  1886.... 

842 

48  Viet.,  1885, 
chap.  2. 

An  Act  respecting  the 
Lieutenant  Governor  and 
his  Deputies. 

Act  not  within  competence  of  pro- 
vincial legislature,  as  legislative 
authority  of  provincial  legisla- 
ture, with  respect  to  lieutenant 
governor,  is  excepted  by  1st 
clause  of  section  92,  British  North 
America  Act. 

13  Jan.,  1887.... 

851 

Chap.  45 

An  Act  to  incorporate  the 
Rock  Lake  Souris  Valley 
& Brandon  Railway  Co. 

Act  within  competence  of  provin- 
cial legislature,  but  it  affects 
general  policy  of  government,  to 
prevent  diversion  of  traffic  from 
Canadian  to  the  United  States 
system  of  railways. 

10  Jan.,  1887.... 

850 

50  Viet.,  1887, 
chap.  1. 

An  Act  to  incorporate  the 
Manitoba  Central  Rail- 
way Co. 

Act  conflicts  with  policy  of  govern- 
ment, which  is  designed  to  pre- 
vent diversion  of  traffic  from 
Canadian  to  the  United  States 
system  of  railways,  and  violates 
essential  conditions  of  stipular 
tions  with  Canadian  Pacific  Rail- 
way. 

5 Aug.,  1887.... 

857 
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Chap.  2 

An  Act  to  incorporate  the 
Winnipeg  and  Southern 
Railway  Company. 

Act  conflicts  with  policy  of  govern- 
ment, which  is  designed  to  pre- 
vent diversion  of  traffic  from 
Canadian  to  the  United  States 
system  of  railways,  and  violates 
essential  conditions  of  stipula- 
tions with  Canadian  Pacific 
Railway. 

5 Aug.,  1887.... 

857 

Chap.  4 

An  Act  respecting  the  con- 
struction of  the  Red 
River  Valley  Railway. 

Act  conflicts  with  policy  of  govern- 
ment, which  is  designed  to  pre- 
vent diversion  of  traffic  from 
Canadian  to  the  United  States 
system  of  railways,  and  violates 
essential  conditions  of  stipula- 
tions with  Canadian  Pacific 
Railway. 

4 July,  1887.... 

855 

Chap.  28 

An  Act  for  further  im- 
proving the  law. 

Immunity  from  responsibility  and 
liability  for  their  acts,  given  to 
contractors  and  persons  employ- 
ed in  construction  of  Public 
works,  or  doing  work  under 
Minister  of  Public  Works  or 
Commissioner  of  Railways  in 
Manitoba,  is  of  so  unusual  and 
extraordinary  character,  and  con- 
stitutes manifest  interference 
with  private  rights. 

14  July,  1887. . . . 

856 

Chap.  47 

An  Act  to  amend  the 
Public  Works  Act  of 
Manitoba. 

Under  this  Act,  railways  could  bo 
constructed  by  Minister  of  Public 
Works  as  a public  work  of  Mani- 
toba. Act  therefore  in  conflict 
with  policy  of  government  res- 
pecting construction  of  railways 
in  Manitoba. 

4 July,  1887.... 

855 

Chap.  54 

An  Act  to  incorporate  the 
Emerson  and  North- 
western Railway  Co. 

Act  conflicts  with  policy  of  govern- 
ment to  prevent  diversion  of 
traffic  from  C'anadian  system  to 
the  United  States  system  of  rail- 
ways, and  violates  essential  con- 
dition of  stipulation  with  Cana- 
dian Pacific  Railway. 

5 Aug.,  1887.... 

867 

52  Viet.,  1888, 
1889,  chap.  45. 

An  Act  to  further  amend 
Chapter  fifty-two  of 
Forty-nine  Victoria,  be- 
ing the  Manitoba  Muni- 
cipal Act,  1886,  and 
amendments. 

Imposition  of  additional  percentage 
on  taxes  in  arrears,  is  ultra  vires 
of  provincial  legislature,  as  it  is 
legislation  respecting  “interest”, 
which,  by  sec.  91,  Art.  19,  of 
British  North  America  Act,  is 
within  jurisdiction  of  Dominion 
Parliament. 

1 Mar.,  1890. . . 

910 

53  Viet.,  1890, 
chap.  23. 

An  Act  to  authorize  Com- 
panies, Institutions  or 
("orporations  incorporate 
ed  out  of  their  Province 
to  transact  business 
therein. 

Act  is  ultra  vires  of  provincial  legis- 
lature. Specially  affects  rights 
and  property  of  the  Canadian 
Pacific  Railway  and  the  Huflson 
Hay  (’o.  Also  on  grounds  men- 
tioned in  report  of  16th  July, 
1887,  on  Quebec  Act  49-50  Viet., 
chap.  39.  (See  page  339.) 

21  Mar.,  1891 . . . 

941 

Chap.  31 

An  Act  respecting  the 
diseases  of  Animals. 

Is  legislation  affecting  trade  and 
commerce  as  well  as  matters 
relating  to  quarantine,  both  of 
which  are  assigned  to  parliament 
by  British  North  America  Act. 

21  Mar.,  1891 . . . 

946 

58  Viet.,  1895, 

An  Act  respecting  Corpor 

-Statute  is  ultra  vires  so  far  as  it 

24  Oct.,  1895... . 

1005 

chap.  4. 

ations  incorporated  out 
of  Manitoba. 

relates  to  companies  incorpor- 
ated by  the  parliament  of  ('an- 
ada,  and  for  reasons  mentioned 
in  report  of  Minister  of  Justice  on 
Quebec  Act  of  1887,  chap.  39. 
(See  page  339)  and  on  Manitoba 
Act  of  1891,  chap.  23.  (See  page 
941.) 

12  Mar.,  1896.  . . 

1009 
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36  Viet.,  1872-73, 
chap.  2. 

An  Act  to  authorize  one 
Justice  of  the  Peace  to  do 
any  act,  matter  or  thing 
heretofore  to  be  done  by 
two  Justices  of  the  Peace 
and  to  give  an  appeal  to 
Courts  of  General  or 
Quarter  Sessions. 

The  Act  is  legislation  respecting 
Law  of  Criminal  procedure  which 
appertains  solely  to  Dominion 
parliament. 

9 Mar.,  1874. .. 

1023 

37  Viet.,  1873-74, 

An  Act  to  amend  and  con- 

Act  tends  to  deal  with  lands  which 

19  Jan.,  1875.... 
11  Mar.,  1875. . . 

1024 

chap.  2. 

solidate  the  Laws  affect- 
ing Crown  Lands  in 
British  Columbia. 

are  assumed  to  be  the  actual 
property  of  the  province,  assump- 
tion completely  ignoring  as  appli- 
cable to  Indians  of  British  Col- 
umbia the  honour  and  good  faith 
with  which  the  Crown  has 
always  dealt  with  their  Indian 
tribes,  and  see  sec.  109  of  the 
British  North  America  Act. 

1029 

Chap.  9 

An  Act  to  make  provision 
for  the  better  adminis- 
tration of  Justice. 

Provision  of  Act  authorizing  the 
Lieutenant  Governor  to  appoint 
places  where  County  Court 
Judges  shall  reside,  is  practically 
assuming  a power  of  appointment 
of  Judges. 

9 Mar.,  1875... 

1052 

38  Viet.,  1875, 

An  Act  to  make  provision 

If  Act  allowed  to  go  into  operation 

30  Oct.,  1875.... 

1037 

chap.  5. 

for  the  better  adminis- 
tration of  Justice, 

consequence  would  be  to  permit 
Lieutenant  Governor  in  Council 
to  arrange  boundaries  of  County 
Court  Districts  or  to  alter  them 
at  pleasure,  such  alterations  as 
result  in  appointment  by  local 
government  of  a County  Court 
Judge  to  new  district  or  Judge- 
ship  thus  transferring  to  local 
government  part  of  power  of 
appointment  of  judges  which  is 
vested  in  the  Governor  General. 

28  April,  1876... 

1039 

40  Viet.,  1877, 

An  Act  to  provide  for  the 

Enactment  in  Sec.  27  providing 

21  Feb.,  1878.... 

1054 

chap.  22. 

better  administration  of 
Justice. 

that  present  incumbents  of  Coun- 
ty Court  Bench  should  not  be 
removed  except  on  terms  men- 
tioned for  the  purpose  of  appoint- 
ing professional  men,  is  ultra  vires 
of  provineial  legislature,  as  it 
assumes  to  limit  power  of  Dom- 
inion government  in  respect  of 
retirement  or  removal  of  officers, 
appointed,  paid  by,  and  holding 
('ffice  during  pleasure  of  govern- 
ment of  Canada. 

15  May,  18/8.... 

1057 

40  Viet.,  1877, 

An  Act  to  incorporate  the 
Alexandra  (’ompany 
(Limited), 

Incorporation  is  for  objects  beyond 

29  Sept.,  1877... 
15  May,  1878.... 

1052 

chap.  32. 

power  and  control  of  provincial 
legislation,  as  coming  within 
exception  mentioned  in  10th  and 
11th  subsections  of  section  92  of 
British  North  America  Act. 

1057 

Chap.  33 

An  Act  to  incorporate  the 

Powers  conferred  by  Act  appear  to 

29  Sept.,  1877.. . 

1053 

British  Columbia  Insur- 
anceCompany  (Limited) 

be  too  wide,  as  the  company  is  in 
eff ect  authorized  to  do  a universal 
insurance  business.  Provisions 
trench  on  11th  subsection  of  sec- 
tion 92  of  British  North  America 
Act.  Also  on  subject  of  interest. 

15  May,  1878.... 

1057 

42-43  Viet.,  1878, 
chap.  25. 

An  Act  relating  to  Crown 
Lands  in  British  Colum- 
bia. 

Act  attempts  to  deal  with  the  ques- 
tion of  interest,  a subject  assigned 
exclusively  to  parliament  of 
Canada  by  the  British  North 
America  Act. 

15  Aug.,  1879.... 

1066 
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Chap.  35 

An  Act  to  provide  for  the 
better  collection  of  Pro- 
vincial Taxes  from  Chin- 
ese. 

Act  declared  by  Supreme  Court  of 
British  C olumbia  to  be  unconsti- 
tutional and  void,  and  the  Dom- 
inion government  cannot  allow 
Act  so  declared  to  remain  on  the 
Statute  Book. 

15  Aug.,  1879.... 

1076 

Chap.  37 

An  Act  to  amend  the  Cari- 
boo Wason  Road  Tolls 
Act,  1878. 

Act  is  interference  with  the  regula- 
tion of  Trade  and  C ommerce  and 
the  possible  imposition,  under  its 
provisions,  of  unfair  charges  upon 
the  Dominion  Exchequer. 

24  Sept.,  1879... 

1068 

43  Viet.,  1880, 
chap.  28. 

An  Act  to  amend  the  Cari- 
boo Wa{?on  Road  Tolls 
Act,  1878. 

Act  is  interference  with  the  regula- 
tion of  Trade  and  C ommerce  and 
the  possible  imposition,  under  its 
provisions,  of  unfair  charges  upon 
the  Dominion  Exchequer. 

27  July,  1881... . 

1078 

Chap.  29 

An  Act  respecting  Tolls  on 
the  Cariboo  Wagon  Road 

Act  is  interference  with  the  regula- 
tion of  Trade  and  C'ommerce  and 
the  possible  imposition,  under  its 
provisions,  of  unfair  charges  upon 
the  Dominion  Exchequer. 

27  July,  1881... . 

1078 

45  Viet..  1882, 
chap.  8. 

An  Act  to  consolidate  and 
amend  the  laws  relating 
to  Gold  and  other  min- 
erals, except  coal. 

Appointment  of  Gold  Commis- 
sioner as  a judge  performing 
judicial  functions  is,  in  effect,  an 
appointment  of  a judge  made  by 
Lieutenant  Governor  instead  of 
by  Governor  General  in  Council 
as  provided  by  British  North 
America  Act. 

8 May,  1883.... 

1080 

46  Viet..  1883, 
chap.  26. 

An  Act  to  incorporate  the 
Fraser  River  Railway 
Company. 

Acts  possibly  beyond  power  of  pro- 
vincial legislation  as  trenching 
or  exception  made  by  clause  (4) 
of  10th  subsection  of  section  92  of 
British  North  America  Act. 
Objects  of  companies  contrary  to 
legislation  of  parliament  and 
settled  policy  of  country  respect- 
ing C’anadian  Pacific  Railw'ay. 
If  constructed,  they  will  direct 
trade  from  ('anada  to  the  United 
States  and  from  the  Canadian  to 
the  United  States  system  of  rail- 
ways. 

25  Sept.,  1883... 

1082 

Chap.  27 

An  Act  to  incorporate  the 
New  Westminster  South- 
ern Railway  Co. 

Acts  possibly  beyond  power  of  pro- 
vincial legislation  as  trenching  or 
exception  made  by  clause  (4)  of 
10th  subsection  of  section  92  of 
British  North  America  Act. 
Objects  of  companies  contrary  to 
legislation  of  parliament  and 
settled  policy  of  country  respect- 
ing C’anadian  Pacific  Railway. 
If  constructed,  they  will  direct 
trade  from  Canada  to  the  United 
States  and  from  the  Canadian  to 
the  United  States  system  of 
railways. 

25  Sept.,  1883... 

1082 

47  Viet.,  1884, 
chap.  3. 

An  Act  to  prevent  the  Im- 
migration of  Chinese. 

.\ct  discriminates  against  C'hinese. 
Imposes  great  penalties  upon 
Chinamen  coming  into  British 
(.’olumbia.  Act  involves  Dom- 
inion and  possibly  imperial 
interests.  Authority  of  provin- 
cial legislature  to  pass  the  Act  is 
very  doubtful. 

7 April,  1884... 

1092 
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Table  of  Disallowed  Provincial  Acts  1867-1924 
1867-1895 — Concluded 

British  Columbia— Concluded 


Act 

Title 

Reasons  for  Disallowance 

Date  of 
Report  of 
Minister  of 
Justice 

Page 

48  Viet..  1885, 
chap.  9. 

An  Act  to  amend  “The 
Sumas  Dyking  Act, 
1878”. 

Provisions  of  Act  are  in  conflict 
with  the  grant  of  a railway  belt 
to  the  Dominion  government  by 
the  Act  47  Viet.,  chap.  14,  and 
Act  is  ultra  vires. 

11  Mar.,  1886.  . . 

1096 

Chap.  13 

An  Act  to  prevent  the  Im- 
migration of  Chinese. 

Act  is  interference  with  power  of 
parliament  to  regulate  trade  and 
commerce.  Ordinary  tribunals 
can  afford  no  adequate  remedy 
for  or  protection  against  injuries 
resulting  from  allowing  Act  to  go 
into  operation.  See  also  47  Viet., 
1884,  chap.  3,  and  reasons  for  its 
disallowance  (page  1,092 onte). 

11  Mar.,  1888. . . 

1099 

Chap.  16 

An  Act  to  amend  the  Land 
Act,  1884. 

Questions  as  to  validity  of  grants 
made  by  government  of  British 
Columbia  are  before  the  courts. 
Pending  a decision,  no  Act  of 
legislature  should  be  left  to  its 
operation  which  should  have 
effect  of  confirming  grants  so 
called  in  question. 

11  Mar.,  1886. . . 

1103 

51  Viet.,  1887, 
chap.  7. 

An  Act  to  establish  a Court 
of  Appeal  from  The  Sum- 
mary decisions  of  Magis- 
trates. 

Act  at  variance  with  provision  of 
s.  91  of  British  North  America 
Act,  it  being  legislation  affecting 
procedure  in  criminal  matters, 
also  at  variance  with  s.  76  of 
Summary  Convictions  Act. 

April  10,  1888... 

1108 

Prince  Edward  Island 


37  Viet.,  1874, 

The  Land  Purchase  Act, 

Provision  of  Act  contrary  to  prin- 

Mar. 25,  1874.  . . 

1153 

chap.  (X)  (Re- 
vised Bill) 

1874.* 

ciples  of  legislation  in  respect  to 
private  rights  and  property.  Act 
does  not  provide  for  impartial 
arbitration  for  arriving  at  deci- 
sion on  nature  of  rights  and  value 
of  the  property  involved,  and  for 
securing  speedy  determination 
and  settlement  of  matters  in  dis- 

Dec.  23,  1876. . . 

1154 

39  Viet.,  1876, 
chap.  ()0  (Re- 
vised Bill) 

An  Act  to  amend  “The 
Land  Purchase  Act, 
1875”. • 

puve* 

Bill  is  retrospective  in  its  effects. 
Deals  with  rights  of  parties  now 

’ in  litigation  under  the  Act  which 
it  is  proposed  to  amend,  or  which 
may  yet  fairly  form  the  subject 
of  litigation.  Absence  of  any  pro- 
vision saving  the  right.s  and  pro- 
cee<lings  of  persons  whose  pro- 
perties have  been  dealt  with 
under  the  Act  of  1875. 

July  18,  1876.... 

1176 

•These  Bills  were  reserved  for  signification  of  the  pleasure  of  His  Excellency  the  Governor  General. 
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Table  of  Disallowed  Provincial  Acts  1867-1924 
1896-1920 


Ontario 


Year  Chap. 

Title 

Reasons  for 
Disallowance 

Date  of 
Report  of 
Minister  of 
Justice 

Date  of 
Approval 

Page 

1908  42 

Act  to  revise  and 
amend  the  Charter- 
ed Accountants  Act. 

Sec.  13  invalid  as  being  in  direct 
conflict  with  competently 
enacted  Dominion  legislation 
incorporating  Dominion  As- 
sociation of  Chartered  Ac- 
countants. 

April  19,  1909. 

April  23,  1909. 

89 

Quebec 

1910  82 

Act  to  amend  the 
charter  of  General 
Trust. 

Not  within  competence  of  legis- 
lature because  it  professes  to 
confer  powers  which  infringe 
upon  the  subject  of  banking 
and  also  exceeds  the  consti- 
tutional power  of  the  legisla- 
ture to  incorporate  companies 
with  provincial  objects. 

Jan.  12,  1911. . 
May  23,  1911.. 

May  31,  1911.. 

259 

Manitoba 


1897  2 


1900  47 


1910  82 


An  Act  respecting  Cor- 
porations incorpora- 
ted out  of  Manitoba. 


An  Act  respecting  Real 
Property  in  Prov- 
ince of  Manitoba, 


An  Act  to  incorporate 
The  Accident  Insur- 
ance. 


Not  within  competence  of  legis- 
lature in  that  Act  professes  to 
make  the  obtaining  of  a 
license  even  by  a company 
incorporated  by  Dominion 
Parliament  in  execution  of 
one  or  more  of  its  special  and 
exclusive  powers  of  legisla- 
tion a condition  of  its  right 
to  do  business  in  the  pro- 
vince, and  further  the  provi- 
sions of  the  Act  might  very 
seriously  interfere  with  the 
proprietary  interests  of  the 
Dominion  within  the  pro- 
vince. 

Certain  provisions  of  the  Act 
had  been  found  to  l>e  enabar- 
rassing  and  vexatious  in  so 
far  as  they  applied  to  Dom- 
inion lands  in  that  province. 

Act  professes  to  authorize  com- 
pany thereby  incorporated  to 
carry  on  business  outside  of 
the  province  in  excess  of  con- 
stitutional authority  of  legis- 
lature to  incorporate  com- 
panies with  provincial  objects 
and  cannot  in  the  public  in- 
terest be  allowe<i  to  stand. 


Mar.  8,  1898 . . 
April  2,  1898. . 


Mar.  14, 1898..  455 

April  2,  1898. . 457 


June  6,  1901..  June  13,  1901.. 
July  15.  190i..  July  18,  1901.. 


466 

471 


Dec.  7.  1910...  Jan.  11,  1911. . 
April  4.  1911..  April  6,  1911.. 


513 

515 


British  Columbia 


Labour  Regulation 

Act  affects  not  only  the  rela- 

Nov. 8,  1898. . 

Dec.  17, 1898.. 

536 

Act. 

tions  between  the  Dominion 
and  Japan  but  also  the  rela- 
tions of  the  Empire  with  the 
latter  country.  Further, 

power  of  legislature  to  enact 
statutes  affecting  rights  Of 
aliens  not  free  from  doubt. 

May  29,  1899.. 

June  5,  1899. . . 

555 

• tt.'i 
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Table  of  Disallowed  Provincial  Acts  1867-1924 
1896-1920 — ContiniLed 

British  Columbia — Continued 


Year  Chap. 


Title 


1898  44 


The  Tramway  Incor- 
poration Amend- 
ment Act. 


1899  39 


An  Act  respecting  Liq- 
uor Licenses. 


1899  44 


An  Act  to  grant  a sub- 
sidy to  a railway 
from  Midway  to 
Penticton. 


1899  46 


An  Act  to  amend  the 
Coal  Mines  Regula- 
tion Act. 


1899  50 


An  Act  to  amend  the 
Placer  Mining  Act. 


1900  11 


An  Act  to  Regulate 
Immigration  into 
British  Columbia. 


1900 


14 


An  Act  relating  to  the 
employment  on 
Works  carried  _ on 
under  Franchise 
granted  by  Private 
Acts. 


Reasons  for 
Disallowance 


Act  affects  not  only  the  rela- 
tions betw'een  the  Dominion 
and  Japan  but  also  the  rela- 
tions of  the  Empire  with  the 
latter  country.  Further, 
power  of  legislature  to  enact 
statutes  affecting  rights  of 
aliens  not  free  from  doubt. 

Contains  a provision  that  no 
license  thereunder  shall  be 
issued  or  transferred  to  any 
person  of,  inter  alia,  Chinese 
or  Japanese  race  and,  there- 
fore, open  to  same  objections 
as  legislation  of  1898  affect- 
ing Japanese. 

Act  provides,  under  penalty, 
that  no  Chinese  or  Japanese 
person  shall  be  employed  or 
permitted  to  work  in  the 
construction  or  operation  of 
any  railway  subsidized  there- 
under, and  therefore  open  to 
the  same  objections  as  anti- 
Japanese  legislation  of  1898. 

Act  contains  a provision  in 
effect  prohibiting  employ- 
ment of  Chinese  or  Japanese 
persons  and  therefore  open  to 
same  objections  as  anti- 
Japanese  legislation  of  1898. 

Act  trenches  on  exclusive  Dom- 
inion legislative  authority  in 
relation  to  aliens,  and,  as 
regards  exclusion  of  Domin- 
ion companies,  the  regulation 
of  trade  and  commerce. 

Act  inconsistent  w ith  the  gen- 
eral policy  of  the  Dominion 
Immigration  Act  and  where 
foreign  relations  involved  not 
desirable  uniformity  of  im- 
migration laws  should  be 
interfered  with  by  special 
provincial  legislation.  Fur- 
ther, act  virtually  prohibits 
immigration  of  those  not  pos- 
sessing statutory  qualifica- 
tions except  under  exemption 
granted  by  provincial  auth- 
orities, thus  giving  latter 
scope  for  discrimination, 
which  Dominion  govern- 
ment, though  not  responsible 
for  administration  of  law, 
might  be  called  upon  to  ex- 
plain or  justify. 

Act  solely  directed  against 
Asiatics,  including  Japanese 
and  Chinese,  and  therefore 
open  to  same  objections  as 
anti-Japanese  legislation  of 
1898,  as  well  as  being  at  vari- 
ance with  policy  of  Dominion 
Immigration  Act. 


Date  of 
Report  of 
Minister  of 
Justice 


Nov.  8,  1898.. 
May  29,  1899.. 


Nov.  14,  1899. 
April  12,  1900. 


Nov.  14,  1899. 
April  12,  1900. 


Nov.  14,  1899. 
April  12,  1900. 


Jan.  12, 1900. 
April  12,  1900. 


Jan.  5,  1901 .. . 
Sept.  4,  1901.. 


.Jan.  5,1901.. 
Sept.  4,  1901.. 


Date  of 
Approval 


Dec.  17, 1898..  536 

June  5,  1899...  555 


Dec.  14, 1899..  566 

April  24,  1900  . 583 


Dec.  14, 1899..  566 

April  24,  1900  . 583 


Dec.  14, 1899..  566 

April  24,  1900  . 583 


Feb.  10,  1900..  577 

April  24,  1900  . 583 


Sept.  11,  1901. 


594 

604 


Sept.  11,  1901. 


594 

604 
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Table  of  Disallowed  Provincial  Acts  1867-1924 
1896-1920 — Continued 

Bkitisii  Columbia — Continued 


Year  Chap. 

Title 

Reasons  for 
Disallowance 

Date  of 
Report  of 
Minister  of 
Justice 

Date  of 
Approval 

Page 

1901 

80 

An  Act  to  incorporate 
the  Lake  Bennett 
Railway  Company. 

Disallowed,  (1)  because  terri- 
tory proposed  to  be  travers- 
ed by  the  line  of  railway  is  in 
dispute  between  the  United 
States  and  Canada;  (2)  be- 
cause of  doubt  as  to  compe- 
tence of  legislature  to  author- 
ize construction  of  this  rail- 
way to  the  northern  bound- 
ary of  the  province;  and  (3j 
because  Act  is  not  considered 
in  public  interest  or  consis- 
tent with  the  policy  of  Dom- 
inion Government. 

May  3,  1902.. . 

May  10,  1902.. 

627 

1902 

34 

An  Act  to  Regulate 
Immigration  into 
British  Columbia. 

Being  a re-enactment  of  chap. 
11  of  1900,  this  act  is  open  to 
the  same  objections  as  those 
assigned  for  disallowance  of 
that  statute. 

Nov.  14,  1902. 

Dec.  5,  1902... 

637 

1902 

38 

An  Act  relating  to  the 
employment  on 
Works  carried  on 
under  Franchises 
granted  by  Private 
Acts. 

Act,  being  a re-enactment  of 
chap.  38  of  1900,  this  is  open 
to  same  objections  as  those 
assigned  for  disallowance  of 
that  statute. 

Nov.  14,  1902. 

Dec.  5,  1902... 

637 

1902 

48 

An  Act  to  further 
amend  the  Coal 
Mines  Regulations 
Act. 

In  so  far  as  it  affected  Japanese 
as  aliens  or  as  naturalized 
British  subjects,  the  Act  is 
ultra  vires  under  decision  of 
Judicial  Committee  of  the 
Privy  Council  in  Union  Col- 
liery V.  Bryden  (1898)  A.C. 
580,  and  is  also  an  example  of 
di.scriminating  legislation 

such  as  had  l^een  on  several 
occasions  disallowed  as  being 
incompetent  to  a provincial 
legislature  or  upon  grounds 
of  public  policy. 

Nov.  14,  1902. 

Dec.  5,  1902... 

637 

1903 

12 

An  Act  to  Regulate 
Immigration  into 
British  Columbia. 

This  Act  corresponds  with 
chap.  34  of  1902,  and  is  open 
the  same  objections  as  those 
assigned  for  disallowance  of 
that  statute. 

Oct.  U 1903... 

Mar.  26.  1904.. 

643 

1904 

14 

An  Act  relating  to 
the  employment  on 
Works  carried  on 
under  Branch ise.s 
granted  by  Private 
Acts. 

This  Act  corresponds  with 
chap.  38 of  1902,  and  isopen  to 
to  the  same  objections  as 
those  assigned  for  disallow- 
ance of  that  statute. 

Oct.  1,  1903... 

Mar.  23,  1904.. 

643 

1903 

17 

An  .Vet  further  U) 
amend  the  Coal 
Mines  Regulation 

Act. 

This  Act  correspt)nds  with 
chap.  48  of  1902,  and  is  open 
to  the  same  objections  a.s 
those  assigned  for  disallow- 
ance of  that  statute. 

Oct.  1,  1903... 

Mar.  26,  1904.. 

643 

1904 

26 

An  Act  to  Regulate 
Immigration  into 
British  (Columbia. 

Act  is  essentially  of  same  effect 
as  chap.  11  of  1900,  and  is 
open  to  same  objections  as 
tho.se  a.ssigned  for  disallow- 
ance of  that  statute. 

Nov.  16,  1904. 

.Ian.  20,  1905... 

659 
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Table  of  Disallowed  Provincial  Acts  1867-1924 
1 896- 1 920 — Concluded 

British  Columbia — Concluded 


Y ear  Chap. 


1905  28 

1905  30 

1905  35 


Title 


An  Act  to  Regulate 
Immigration  into 
British  Columbia. 

An  Act  relating  to 
the  employment  on 
Works  carried  on 
under  Franchises 
granted  by  Private 
Acts. 

An  Act  to  further 
amend  the  Coal 
Mines  Regulation 
Act. 


1905 


18 


An  Act  further  to 
amend  the  Supreme 
Court  Act. 


1908 


23 


An  Act  to  Regulate 
Immigration  into 
British  Columbia. 


1917  71 


Vancouver  Island  Set- 
tlers’ Rights  Act, 
1904,  Amendment 
Act,  1917. 


Roa.sons  for 
Disallowance 


Date  of 
Report  of 
Minister  of 
Justice 


Date  of 
Approval 


Page 


I These  are  essentially  re-enact-  April  19,  1905. 
ments  of  former  anti-Japan-  Sept.,  1905.. . . 
ese  legislation,  and  are  open 
to  same  objections  as  those 
assigned  for  disallowance  of 
such  former  legislation. 


April  28,  1905. 
Sept.  30,  1905. 


664 

676 


Ultra  vires  as  being  an  attempt 
to  impose  a limitation  upon 
the  Governor  General’s  pow- 
er of  selection  of  judges  under 
s.  97  of  the  British  North 
America  Act. 


Nov.  1,  1905.. 


Nov.  13,  1905. 


Being  substantially  a re-enact- 
ment of  a similar  statute 
bearing  the  same  title  several 
times  enacted  by  the  Loca* 
Legislature  and  is  often  dis- 
allowed between  1901  and 
1905,  this  Act  is  open  to  the 
same  objection  as  the  others, 
and  is  also,  in  so  far  as  it 
affects  Japanese  subjects  com- 
ing into  British  Columbia, 
repugnant  to  the  provisions 
of  the  Dominion  Statute, 
The  Japanese  Act,  1907,  sanc- 
tioning the  Convention  of  Jan. 
31,  1906,  between  the  United 
Kingdom  and  Japan. 


Nov. 


19,  1908. 


Feb.  15,  1909.. 


An  invasion  of  valuable  propri- 
etary rights  of  the  Esqui- 
mault  and  Nanaimo  Rail- 
way Co.  under  an  agreement 
sanctioned  by  Dominion  and 
Provincial  legislation,  and 
undue  interference  with  the 
policy  of  the  Dominion. 


May  21,  1918.. 


May  30,  1918.. 
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Saskatchewan 


1909 

1909 

1909 


An  Act  to  Inconxirate 
The  Gardner  Boggs 
Investment  and 
Trust  Corporation. 

An  Act  to  incorporate 
Saskatchewan  t^ec- 
urities  and  Trust 
C’orporation. 

An  Act  to  incorporate 
the  Saskatchewan 
Loan  Company. 

These  Acts  profess  to  author- 
ize the  companies  thereby 
incorporated  to  carry  on 
their  bu.siness  beyond  the 
limits  of  the  province:  ultra 
• vires  of  the  Legislature  as 
being  in  excess  of  the  consti- 
tutional power  to  incorp<)rate 
companies  with  provincial 
objects. 

Jan.  9,  1911... 

Jan.  9,  191K.  .* 

785 


74 


Table  of  Disallowed  Provincial  Acts  1867-1924 
1921-1924 

Nova  Scotia 


Year  Chap. 


Title 


Reasons  for 
Disallowance 


Date  of 
Report  of 
Minister  of 
Justice 


Date  of 
Approval 


Page 


1921  177 


An  Act  to  Vest  Cer- 
tain Lands  in  Vic- 
toria County  in  Jane 
E.  MacNeil. 


1022  14 


1022  40 


An  Act  to  Amend 
Chap.  81,  Revised 
Statutes,  1000.  “Of 
the  Use  of  Roads 
An  Act  to  Amend 
Chap.  12,  Acts  of 
1918,  “The  Motor 
Vehicle  Act,  Acts  in 
Amendment  there- 
of. 


(1)  The  Minister  is  not  aware  of 
any  circumstance  whatever 
— moral,  eq^uitable  or  legal— 
which  could  be  pointed  to  in 
justification  of  the  legisla- 
tion; (2)  the  legislature,  in 
passing  the  Act  in  (mestion 
constituted  itself  a Court  of 
Appeal  from  the  Supreme 
Court  of  Canada. 

Disallowed  on  request  of  the 
Provincial  Government. 
The  purpose  of  these  Acts 
was  to  change  the  Rule  of 
the  road  in  Nova  Scotia. 
Chap.  14  regarding  the  u^ 
of  roads,  provided  that  it 
should  come  into  force  on 
the  1st  Jan.,  1923,  but,  by 
legislative  accident,  chap. 
40,  regarding  the  use  of  ve 
hides,  did  not  so  provide. 
The  confusion  whicn  would 
have  been  consequent  upon 
this  situation,  if  the  Acts 
had  been  left  to  their  opera- 
tion, would  have  continued 
until  the  1st  Jan.,  1923,  and 
the  Province  accordingly 
requested  that  the  statutes 
be  disallowed. 


Oct.  17,  1922. 


Oct.  21,  1922. 


July  31,  1922. 


Aug.  5,  1922. 


Alberta 


1923  32 


An  Act  to  Impose  a 
Tax  on  Minerals. 


Interferes  with  Dominion  in- 
terests and  policies  in  that 
the  legislation  might  operate 
directly  to  divest  Dominion 
interest  in  minerals  on  Dom- 
inion lands  and  to  give  the 
Provincial  authorities  right 
of  entry  and  distress  upon 
such  lands,  and  therefore 
those  provisions  of  the  sta- 
tute which  affected  or  pur- 
ported to  affect  in  this  man- 
ner the  public  property  of 
Canada  were  extra  virea  of  the 
province.  Further  the  legis- 
lation was  so  embarrassing 
and  essentially  at  variance 
with  the  policy  of  the  Dom- 
inion Government  as  to 
justify  and  require  exercise 
of  power  of  disallowance. 


Feb.  2,  1924. 


April  29,  1924, 


- 'IM 

■ ■ ’ 

■ :■  ■ ; 

V l.'i 
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Table  of  Disallowed  Provincial  Acts  1867-1924 
y . 1921-1924— Conc/wded 

. British  Columbia 


Year  Chap. 

Title 

Reasons  for 
Disallowance 

Date  of 
Report  of 
Minister  of 
Justice 

Date  of 
Approval 

Page 

1921  49 

An  Act  to  validate 
and  confirm  certain 
Orders  in  Council 
and  Provisions  re- 
lating to  the  Em- 
ployment of  Persons 
on  Crown  Property. 

A question  was  referred  to  the 
Supreme  Court  of  Canada  as 
to  whether  this  statute  was 
intra  vires  of  the  Province 
and  the  Supreme  C’ourt  hav- 
ing by  judgment  dated  Feb. 
7,  1922,  answered  the  ques- 
tion in  the  negative,  the 
statute  was  accordingly  dis- 
allow’ed.  The  Judgment  of 
the  Supreme  Court  was 
affirmed  by  the  Judicial 
Committee  of  the  Privy 
C’ouncil  in  Attorney-General 
of  British  Columbia  v.  At- 
torney-General of  Canada 
(1924)  A.C.  203. 

Mar.  27,  1922.. 

Mar.  31,  1922.. 

APPENDIX  “ D ” 


Col.  4084. 


Col.  4085. 


HOUSE  OF  COMMONS  DEBATES,  SESSION 
1890,  VOLUME  II 

On  April  29,  1890,  Mr.  Blake  moved  the  following  reso- 
lution: 

“To  leave  out  all  the  wordis  after  ‘That’  and  insert  the  following: — 
‘it  is  expedient  to  provide  means  whereby  on  solemn  occasions  touching 
the  exercise  of  the  power  of  disallowance,  or  of  the  appellate  power  as  to 
educational  legislation,  important  questions  of  law  or  fact  may  be  referred 
by  the  Executive  to  a high  judicial  tribunal  for  hearing  and  consideration, 
in  such  mode  that  the  authorities  and  parties  interested  may  be  represented 
and  that  a reasoned  opinion  may  be  obtained  for  the  information  of 
the  Executive.” 

In  support  of  this  resolution  Mr.  Blake  said,  in  part,  as 

follows: 

(( 


“.  . . Now,  Sir,  the  federal  constitution  of  Canada  specially  demands 
our  attention  to  the  legality  of  its  legislative  Acts.  We  have  within  our 
borders  seven  Provincial  Legislatures,  one  Territorial  Assembly  and  this 
Parliament,  all  and  each  with  limited  powers,  all  and  each  hedged  in  by 
limitations — with  reference  to  the  Provincial  Legislatures  and  the  Parlia- 
ment as  between  these  two,  and  with  reference  to  both  the  Provincial 
Legislatures  and  the  Parliament,  as  between  them  both  and  the  reserved 
})owers  of  the  Imperial  Parliament— with  limited  powers,  I say,  any  excess, 
or  attempted  excess  of  which  in  legislation  is  absolutely  void.  Our  several 
constitutions  are  partly  unwritten  and  undefined;  they  are  also  largely, 
))erhaps,  I may  .say,  mainl}',  written  and  defined.  And  so  it  has  happened 
that  w'e  have  fallen  into  the  use  of  the  word  constitutional  in  two  very 
different  senses;  one,  the  only  sense  in  which  it  is  used  in  the  mother 
country,  whose  constitution,  being  the  growth  of  customs,  precedents, 
l)ractices  and  principles,  and  not  being  a written  instrument  unalterable 
by  the  Parliament,  Parliament  being  itself  supreme — whose  constitution, 
I say  is  a thing  elastic,  plastic,  changing,  of  the  spirit,  not  of  the  letter; 
and  so,  when  w’e  speak,  in  the  English  sense,  of  an  Act  being  constitutional 
or  unconstitutional,  we  refer  to  its  .spirit,  we  refer  to  the  (luestion  whether 
it  is  in  accord  with,  or  in  violation  of,  the  spirit  of  the  constitution.  But 
w’c  have  another  sen.se  in  which  we  use  the  w'ord  in  a sen.se  peculiar  to 
ourselves,  or  at  any  rate,  distinct  from  its  use  in  the  mother  coimtry; 
we  use  it  ali^o  to  expre.'ss  an  Act  in  excess  of  our  legal  powers.  In  the 
first  class  of  cases,  however  obnoxious  may  be  the  Act  that  we  condemn, 
it  is  nevertheless  indisputably  valid;  in  the  .second  class  of  ca.ses,  however 
u.seful  we  may  consider  the  Act  we  arc  discussing,  it  is  null  and  void. 
The  first  cla.ss  of  cases  depends  on  political  considerations  entirely  outside 
the  judicial  domain,  which  is  quite  unfitted  for  their  disposition;  the 
second  class  depend.s  upon  legal  considerations  fitted  for  the  judicial  domain, 
and  which  ought,  as  far  as  may  be,  to  be  kept  within  it.  Yet,  Sir,  no 
T.egi.slature  or  Executive  can,  any  more  than  any  private  individual,  act 
at  all  without  considering,  and  in  a sen.se  deciding  for  itself,  the  legality 
of  its  act.‘<,  and  so  in  some  .sort,  entering  upon  the  judicial  department. 
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But  not  upon  the  domain  of  the  judicial  power;  because  our  opinion  that 
our  acts  are  valid  docs  not  make  them  so;  tlieir  validity  depends  upon 
the  decision  of  the  judicial  authority,  and  upon  that  alone.  Now,  Sir,  the 
general  notion  that  the  executive,  the  legislative  and  the  judicial  depart- 
' ments  of  government  ought  to  be,  so  far  as  practicable,  separate  and  apart, 
is  one  held  by  many  of  the  most  eminent  constitutionalists  as  a funda- 
mental principle.  There  can  be  no  doubt  that  the  absolute  union  of  these 
departments  is  neither  more  nor  less  than  absolute  despotism.  Unite  in 
one  hand,  I care  not  whether  it  be  the  hand  of  an  autocrat  Or  the  hand 
of  a Council,  the  power  of  legislation,  the  power  of  adjudication,  and  the 
power  of  administration,  and  you  make  the  most  absolute  despot  that 
is  conceivable.  The  separation,  therefore,  of  these  departments,  the  degree 
to  which,  without  over-weakening  or  over-complicating  the  action  of  the 
machine,  you  can  separate  them,  marks  the  degree  to  which,  in  this  aspect 
of  a constitutional  system,  you  have  attained  perfection.  I do  not  say 
that  they  can  be  absolutely  and  always  separated.  It  is  not  so.  Now, 
my  object  is  to  ai)ply  these  general  views,  which  I have  brieflj"  stated,  to 
one  important  class  of  public  transactions  so  far  as  may  be  found  prac- 
ticable; and  that  class  of  public  transactions  is  divided,  as  you  will  see 
by  my  notice,  into  tw’o  subject-matters,  in  which  the  Dominion  Executive, 
itself  a political  body,  has  a constitutional  duty,  the  discharge  of  which 
involves  the  interpretation  of  .statutes  and  thus  the  solution  of  strictly 
legal  question-:;  and  in  which  also  this  Parliament,  which  has  the  right 
to  advi.se,  to  condemn  or  to  approve,  has,  or  may  hav'e,  duties  of  its  own. 

I by  no  means  propose  to  withdraw  from  the  Executive  its  duty;  my 
object  is  to  aid  it  in  the  efficient  execution  of  its  duty.  I make  no  attempt 
at  this  time  to  discuss  the  propriety  of  these  constitutional  provisions,  or, 
in  any  general  sense,  the  executive,  the  parliamentaiy  or  the  party  action 
which  has  tended  more  or  less,  to  elucidate  the  generally  accepted  or  the 
generally  oppo.sing  views  upon  these  subjects.  My  only  wish  is,  Without 
(li.scussing  how  far  these  provisions  are  wise,  taking  them  as  they  are, 
to  facilitate  the  better  working  of  them.  The  first  of  the  two  classes  to 
which  I allude  is  that  in  which  the  proposal  comes  before  the  Executive, 
to  disallow  an  Act  of  a Provincial  Legislature  on  the  ground  that  that 
Act  is  vUm  vires.  If  it  l)e  so,  the  Act  is  void;  and  I think  I may  say, 
that  it  is  now  generally  agreed  that  void  Acts  should  not  be  disallowed, 
but  should  be  left  to  the  action  of  the  courts.  It  is.  nevertheless,  and  I 
think  with  sound  reason,  contended,  that  circumstances  of  great  general 
inconvenience  or  prejudice  from  a Dominion  standpoint,  and  involving 
<lifficulty,  delay,  or  the  impossibility  of  a resort  to  law,  may  justify  the 
l)olicy  of  di.sallowance,  even  in  cases  in  which  the  Act  is  ultra  vires,  and 
therefore  void.  In  that  view  there  would  ari.se  two  questions,  the  question 
of  policy,  and  the  question  of  legality;  becau.se  the  question  of  legality 
leaves  untouched  the  question  of  policy,  which  is,  ‘even  if  the  Act  be 
void,  shall  it  be  disallowed  or  no?’  The  other  class  to  which  my  motion  Col  4086. 
alludes  is  that  of  the  Educational  appeal,  which  arises  under  section  93 
of  the  Constitutional  Act,  and  under  the  analogous  provision  of  the 
xManitoba  Constitutional  Act.  ...  I regard  it  as  settled,  for  myself 
at  any  rate,  first  of  all,  that,  as  a question  of  policy,  there  shall  be  no 
disallowance  of  Educational  legislation,  for  the  mere  reason  that,  m the 
opinion  of  this  Parliament,  some  other  or  different  policy  than  that 
which  the  Province  has  thought  fit  to  adopt  would  be  a better  policy. 

I hold  it  to  be  settled,  in  the  second  place,  that  no  Address  to  the 
Crown  shall  be  pas.sed  by  this  Parliament  asking  for  a change  of  the 
Constitutional  Act  as  affecting  any  Province,  at  any  rate  against  the 
will  of  that  Province,  in  this  particular. 
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Col.  408S. 


Col.  4089. 


i)L  7^ 

Now.  Sir,  in  the  exercise  of  tliis  power  of  disallowance  by  the 
Government,  political  questions  will,  or  at  any  rate  may,  probably,  alw'ay.s 
arise.  Questions  of  policy  may  proseut  themselves,  that  is  (piestions  of 
expediency,  of  convenience,  of  the  public  interest,  of  the  spirit  of  the 
constitution  or  of  the  form  of  legislation.  All  the.se  arc  <-learly,  exclusively’ 
for  the  executive'  and  legislative,  that  is  for  the  political  departments  of 
the  Governme'nt.  liut  it  is  eeiually  clear,  that  when  in  order  to  determine 
your  course  you  must  find  whether  a particular  act  is  iiJlrd  or  iiihn  vircH, 
you  are  discharging  a legal  and  a judicial  function.  What  do  you  do? 
You  proceed  to  interpret  the  Constitutional  Act,  and  to  fh'clare  its 
meaning;  ,vou  proceed  to  interpret  the  Provincial  .A.ct  under  consideration 
and  to  declare  its  meaning;  .vou  i»roce('d  to  cominire  the  two  statutc.s  so 
interi)rcte<l  and  declared;  and  you  i)roceed,  finally,  to  conclude  whether 
or  not  the  law  conflicts  with,  or  transcends  the  powers  which  are  conferred 
upon  the  Legislature  whicfi  pa'serl  it.  Nothing  that  can  be  conceive<I 
partakes  more  exclusively  of  the  charact('r  of  a legal  and  judicial  operation 
than  what  I have  just  now  described.  Again,  when  you  act  on  the 
appellate  Educational  clauses;  as,  for  example,  in  the  case  of  Manitoba, 
the  very  ca^e  which  is  now  in  a sense  pending,  as  to  whether  recent 
legislation  be  within  the  limits  of  the  rights  of  the  Provincial  Legislature, 
and  whether  any  relief  is  due  under  the  appellate  clause  to  tho.se  who 
claim  it.  you  have  a legal  que.-tion,  or  rather,  in  this  case,  a mi.xe<l 
question  of  law  and  of  fact;  which  circumstance  it  was  that  induced  me 
to  insert  the  word  ‘ fact  ’ in  my  motion,  conscious  as  I was  that  it  was 
only  on  the  rarest  occasions  that  any  reference  of  that  de.scription  would 
be  necessary.  Yet  it  seemed  to  me  that,  in  this  particular  instance,  I was 
constrained  to  provhle  for  an  emergency  which  may  arise.  Now,  what  is 
the  process  to  be  gone  through  in  order  to  reach  a conclusion?  The  first 
involves  that  v(  ry  (piestion  of  fact,  or  rather  a mixed  question  of  law 
and  fact.  You  have  to  fin<l  whether  any  cla.'S  of  tlu'  population  had  by 
law  or  practice,  at  the  time  of  the  Union,  any.  and,  if  so,  what  right  or 
privilege  wilfi  respect  to  denominational  '■clKiols.  [Secondly  if  so,  you 
have  to  find  whether  that  right  or  privilege  has  been  affected,  and  how  it 
has  been  alTected,  by  tlu'  legislation  comi)lained  of;  and  thirdly,  if  so. 
you  have  to  find  what  legislative  action  is  required  to  redress  the  wrong. 
The  first  two  (}ue<tions  at  any  rate  are  legal  and  not  at  all  political.  Now, 
I aver  that  in  the  deci.'ion  of  all  legal  (pu'stions,  it  is  important  that  the 
pclifical  executi\e  should  not.  more  than  can  be  avoided,  arrogate  to  itself 
.judicial  powers;  .and  that  when,  in  the  di.-s-harge  of  its  i)olitical  duties,  it 
is  calhd  upon  to  deal  with  legal  que.'^tion.s,  it  ought  have  the  i)ower  in 
ca.-es  of  solemnit.v  and  imi'ortance.  where  it  may  be  thought  ex])edient  so 
to  do.  to  call  in  aid  the  judicial  department  in  order  to  arrive  at  a correct 
solution.  The  decision  that  an  .\ct  is  n/ov/  v/rrs,  and  its  con.'^equent  dis- 
allow.ance  by  the  Executive  are  incidents  pc'culiar  in  practice  to  ourselves. 
They  rh)  not  exist  in  the  great  examjde  of  the  Ib'public  to  the  south  of  us. 
It  i.s  a mo^t  delicate  function,  and  its  ex(  reuse  involves  nia-'t  serious 
ulterior  consf'fpiences.  The  (juestion  is  by  the  decision  of  the  Executive' 
finally  decided,  and  the  Act  is  obliteratetl  and  amudled.  The  question 
whether  it  wa'  or  was  not  valid  is  so  removi'd  from  judicial  cogni.sane(‘ 
for  ever.  And  thus  by  rejx'ated  exercise.s  of  the  power  of  disallowanct'. 
in  respect  to  repeated  jtrovincial  legislation,  the  Province  may  practically 
be  deprived  of  that  which  all  (he  time  may  be  a n'al  right; — a right 
claimed,  which  may  be  a right  justly  claimed.  Thu.s,  one  of  two  limiteil 
Governmt  nts,  of  which  it  may  be  said  in  a general  sense  that  the  sphere 
of  the  jurisdiction  of  the  one  is  limited  l)y  the  si)here  of  the  juri-sliction 
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of  the  othor; — one  of  these  two  liinitefl  Governments,  ma}’  practically 
decide  the  extent  of  the  limits,  of  what  in  a sense,  is  its  rival  Govern- 
ment.. That  i.s  a very  delicate  position.  It  i.s  a little  like  the  position 
which  a great  many  very  good  and  wi>e  persons  contemplate  with  grave 
^ alarm,  as  to  the  pretensions  of  one  church  to  decide  what  ai*e  the  limits 
of  power,  as  between  C'hurch  and  State, — to  decide  for  itself  the.se  limits 
and  thus,  if  that  power  be  admitted,  t('  arrogate  such  rights  as  it  pleases  to 
itv^elf.  A <leci.sion  under  such  circumstances  i>  almost  nece.ssarily  a sus- 
pected decision.  There  is  a .'^fns-  in  which  it  is  the  decision  of  a party 
in  his  own  cause.  And  therefore,  for  that  reason  only,  if  for  no  other, 
it  should  be  fortified  as  far  as  i)os«ible  by  neutral,  dignified  and  judicial 
aid.  So,  in  the  ca*^  of  an  Educational  ai)peal,  analogous  results  at  any 
rate,  may  ensue;  because  here  also  the  decision  would  bar  judicial  action, 
and  province  coercive  legi.dation,  imposing  that  decision  on  the  Province; 
and  would  thus,  .according  to  the  ojunion  of  the  Dominion  Executive  and 
Parliament,  and  to  that  alone,  end  the  question.  Now,  do  I say  that  in 
all  cases  the  Executive  should  refer?  I do  not  say  so;  my  motion  docs 
not  say  so;  my  opinion  is  not  .so.  I have  referred — u.«ing  language  for 
this  purpo.se’  which  is  recoided  in  the  constitutions  of  some  of  the  most 
re£:pected  States  of  the  Rejuiblic — to  solemn  occasions  and  to  important 
(piestions;  but  my  motion  i.s  framed  in  this  regard  in  what  I conceive  to 
be  the  spirit  of  the  I'iritish  and  of  our  own  constitution.  It  is  elastic;  it 
leaves  a responsibility  to  the  Executive  to  decide  on  the  action  to  be 
taken  in  the  particular  case ; it  deals  with  the  case  as  exceptional.  My  own 
opinion  is,  that  whenever,  in  opposition  to  the  continued  view  of  a 
Provincial  Executive  and  Legi.slature,  it  is  contemplated  by  the  Dominion 
Executive  to  disallow  a Provincial  Act  because  it  is  vllra  vires,  there  ought 
to  be  a reference;  and  al.’^o  that  there  ought  to  Ix'  a reference  in  cerbiin 
cases  where  the  condition  of  public  opinion  renders  expedient  a solution 
of  legal  problems,  di.s30ciated  from  those  elements  of  passion  and  expedi- 
ency which  are  rightly  or  wrongly,  too  often  attributed  to  the  action 
of  political  bodies.  And  again,  I for  my  part  would  recommend  such  a 
reference  in  all  ca.^t’s  of  Educational  appeal — cases  which  necessarily  evoke 
the  feelings  to  which  I have  alluded,  and  to  one  of  which.  I am  frank  to 
.siy,  my  iiresent  motion  is  mainly  <lue. 

♦ ♦ ♦ ♦ ♦ 

But,  Sir.  besides  the  great  padtive  gain  of  obtaining  the  Ix'.st  guidance.  Col.  4091. 
there  are  other,  and  in  my  qi)inion,  not  unimportant  gains  be.<ides.  Ours 
is  a popular  government;  and  when  burning  questions  arisi'  iuthamiug  the 
public  mind,  when  agitation  is  rife  as  to  the  political  at’lion  ol  the 
Executive  or  the  Legislature — which  action  is  to  be  b.’i.sed  on  h'gal 
questions,  obviou.sly  beyond  the  grasp  of  the  peoph'  at  huge;  -when  the 
people  are  on  such  questions  <livide<l  by  cries  of  cna’d  ami  r.ace;  then  I 
maintain  that  a great  pul)lic  gocal  is  attainabh'  by  tin'  .'iubmi.ssion  of  such 
legal  questions  to  legal  tribunals,  with  all  th.e  customary  securities  for  a 
.sound  judgment;  and  whose  decisions — pas.'ionh'.ss  .and  »lignitied,  acce))ted 
by  each  of  u.s  as  binding  in  our  own  atTairs,  involving  fortune,  freedom, 
honor,  life  it.self— are  most  likely  to  be  accepted  by  us  all  m (piestions  of 

public  concern ^l.v  projvosal  is  by  no  means  radical 

or  revolutionary,  compulsory  or  general.  It  i.s  but  an  ('iiabling  propasition; 
it  but  empowers  the  Executive  to  obtain — by  a jirociMluri'  replete  with  the 
essential  requi.sites  for  the  production  of  a .sound  opinion— the  views  on 
legal  questions  of  legal  authorities,  leaving  to  the  Exi'cutive,  so  aided,  the 
resixjn.sibility  of  final  action.  I have  an  absolute  conlulence  that,  if  my 
jiroposal  should  be  decliiu'd,  the  first  persons  to  regret  that  decision  will 
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be  hon  gentlemen  opposite.  My  opinion  i.^,  that  this  is  a proposal  emi- 
nently helpful  to  the  Executive  of  the  country  at  this  time;  but  it  is 
eminently  helpful  to  them,  because  it  is  eminently  helpful  to  the  good 
government  of  this  country;  and  it  is  in  this  spirit  that  I move  the  amend- 
ment which  I now  submit  to  the  judgment  of  the  House.  • 


Sir  John  A.  Macdonald: 

“ When  I first  read  the  hon.  gentleman’s  resolution  hastily,  it  occurred 
to  me,  as,  I dare  say,  it  occurred  to  many  hon.  gentlemen  who  hear  me 
now,  that  it  was  an  advance  towards  the  American  .system,  and  proposed 
to  transfer  the  re.sponsibility  of  the  Ministry  of  the  day  to  a judicial 
tribunal;  but  on  scanning  the  resolution  in  its  carefully  prepared  terms, 
that  impression  was  dissipated,  and  I saw  that  the  principal  object  of  the 
resolution,  as  I read  it,  is  that  the  que.^tions  submitted  by  the  Executive 
to  the  judicial  tribunal  .‘should  be  enforced,  sustained  and  presented  to 
Parliament,  to  the  public  and  to  the  Crown  by  the  fact  of  this  legal 
decision  having  been  given.  As  the  hon.  gentleman  has  stated,  when  a 
question  is  submitted  by  the  Crown  to  the  courts,  the  simple  answer  ‘ yes’ 
or  ‘no’  i.-s  most  unsatisfactory.  It  is  a pronunciamento  of  the  court 
without  giving  any  reason  for  the  decision  on  the  decision  which  has  been 
given.  The  proposition  in  this  resolution  that  the  courts  could  be  required 
by  the  Executive  to  hear  counsel,  to  take  evidence  in  questions  where 
fact^  form  a portion  of  the  subject  to  be  decided,  the  fact  that  it  i.s 
provided  that  the  courts  can  and  must  give  reasons  for  their  answer,  is 
sufficient,  in  my  opinion,  whether  there  was  or  w’as  not  any  other  excel- 
lence in  the  resolution  to  warrant  thus  House  to  adopt  it.  I am  strongly 
of  the  opinion  that  this  resolution  should  meet  with  the  favorable  con- 
sideration of  the  House.  The  only  objection  really  that  I see  to  it  is  the 
fear  that,  the  power  being  .so  emphatically  given  to  the  Crown  to  insist 
upon  reasons  being  given  the  Parliament  of  Canada,  and  especially  the 
House  of  Commons,  may  be  continually  pre.s.sed  and  urged  to  refer  Bills, 
whether  passed  by  the  Dominion  Parliament  or  the  Provincial  Legis- 
latures, to  the  judicial  tribunal.  We  may  have  very  unimportant  questions 
which  we  would  be  urged  by  certain  interests  to  refer  to  the  court. 
However,  the  Government  of  the  day  must  have  force  enough  to  resist 
any  such  pressure.  That  is  an  evil  which  is  comparatively  unimportant 
when  you  consider  the  great  advantages  of  the  adoption  of  this  re.«olution, 
the  principle  of  it  being  that  power  is  to  be  given  to  the  Executive — an 
enabling  power,  as  the  hon.  gentleman  has-  truly  said — to  submit  any 
important  question  to  the  court,  and  specially  on  these  two  points — the 
question  of  disallowance,  and  the  question  which  may — and  I am  afraid 
will — assume  large  proportions — the  educational  question.  Whenever  the 
question  of  disallowance  is  raised  on  important  matters  and  the  reasons 
alleged  for  disallowance  are  that  the  Act  itself  was  ultra  vires,  that  is, 
that  it  was  beyond  the  compietence  of  the  Legislature  which  passed  it, 
I coincide  with  my  hon.  friend  in  believing  that  the  Crown  should  have 
the  power  of  submitting  such  a question  to  the  courts,  and  give  the 
opportunity  to  the  authority — be  it  legislative  or  executive,  which  has 
passed  the  statute,  to  appear  before  such  tribunals,  and  that  all  parties 
intere.sted,  or  that  the  court  should  think  were  interested,  should  have  the 
opportunity  of  being  heard.  Of  course  my  hon.  friend  (Mr.  Blake),  in  his 
resolution,  has  guarded  against  the  supposition  that  such  a decision  is 
binding  on  the  Executive.  It  is  cxpre.ssly  .stated — and  that  is  one  of  the 
instances  which  shows  that  this  re.solution  has  been  most  carefully  pre- 
pared— that  such  a decision  is  only  for  the  information  of  the  Government. 
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The  ExecMitive  is  not  relieved  from  any  respon^:ibility  because  of  any 
answer  being  given  by  the  tnbunal.  If  the  Executive  were  to  be  relieved 
of  any  such  responsibility,  I should  consider  that  a fatal  blot  in  the 
proposition  of  my  hon.  friend.  I believe  in  responsible  government.  I 
believe  in  the  responsibility  of  the  Executive.  But  the  answer  of  the 
tribunal  will  be  simply  for  the  information  of  the  Government.  The 
Government  may  dissent  from  that  decision,  and  it  may  be  their  duty 
to  do  so  if  they  differ  from  the  conclusion  to  which  the  court  has  come. 
There  is  another  point  in  reganl  to  which  the  court  must  be  guarded  in 
the  measure  which  will  be  introtluced — not  this  Session  but  I hope  next 
Session — based  on  this  resolution,  and  that  is,  that  the  answer,  whatever 
it  may  be,  should  he  considered  in  the  nature  of  a judgment  so  far  as  to 
allow  of  an  appeal  to  the  Judicial  Committee  of  the  Privy  Council.  With 
these  remarks,  I will  only  say  further,  that  I thank  the  hon.  gentleman  for 
having  brought  this  resolution  before  the  House,  as  I concur  with  it 
generally,  though  holding  the  right  with  a free  hand  to  frame  the 
measure  which  will  have  to  be  brought  down  to  Parliament  in  accordance 
with  it.” 


APPENDIX  ‘‘  E ” 


INSTRUCTIONS  TO  THE  LIEUTENANT- 
GOVERNOR  OR  OTHER  CHIEF  EXECU- 
TIVE OFFICER  OR  ADMINISTRATOR 
FOR  THE  TIME  BEING,  CARRYING  ON 
THE  GOVERNMENT  OF  THE  PROV- 
INCE OF 

Whereas  it  is  enacted  in  and  by  “The  British  North 
America  Act,  1867,”  that  for  each  Province  there  shall  be 
an  Officer,  styled  the  Lieutenant-Governor,  appointed  by 
the  Governor  General  in  Council  by  instrument  under  the 
Great  Seal  of  Canada;  and  whereas,  by  and  with  the  advice 
of  the  King’s  Privy  Council  for  Canada,  I have,  by  Commis- 
sion under  the  Great  Seal  of  Canada,  constituted  and 
appointed, 

to  be  Lieutenant-Governor  in  and  over  the  said  Province  of 
, one  of  the  Provinces  of  the  Dominion  of 
Canada,  and  thereby  authorized  and  empowered  and  com- 
manded him  in  due  manner,  to  do  and  execute  all  things 
belonging  to  his  said  command  and  trust  according  to  the 
several  powers,  provisions  and  directions  granted  or 
appointed  to  him  by  virtue  of  the  said  Act,  and  of  all  other 
Statutes  in  that  behalf,  and  of  the  said  Commission, 
according  to  such  instructions  as  were  with  the  said  Com- 
mission given  unto  him,  or  which  might,  from  time  to 
time,  be  given  to  him  in  respect  to  the  said  Province  of 
, under  my  Sign  Manual  or  by  order  of  the 
King’s  Privy  Council  for  Canada,  and  according  to  such 
laws  as  are  or  may  be  in  force  within  the  said  Province 
of 

L Now,  therefore,  I do  by  these  my  Instructions  under 
my  Sign  Manual,  by  and  with  the  advice  of  the  King’s 
Privy  Council  for  Canada,  declare  my  pleasure  to  be  that 
the  Lieutenant-Governor  of  the  Province  of 
for  the  time  being,  shall,  with  all  due  solemnity,  cause  the 
said  Commission  under  the  Great  Seal  of  Canada,  appoint- 
ing him  Lieutenant-Governor,  to  be  read  and  published  in 
the  presence  of  the  Chief  Justice  for  the  time  being  or  other 
Judge  of  the  Supreme  Court  (or,  as  the  case  may  be)  of  the 
said  Province  and  of  the  members  of  the  Executive  Council 
in  the  said  Province. 
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II.  And  I do  further  declare  my  pleasure  to  be  that  the 
Lieutenant-Governor  and  every  other  Officer  appointed  to 
administer  the  Government  of  the  said  Province,  shall  take 
the  oath  of  allegiance  in  the  form  provided  by  the  said 
Act,  and  likewise  that  he  or  they  shall  take  the  usual  oaths 
for  the  due  execution  of  the  office  of  Lieutenant-Governor, 
which  oaths  the  said  Chief  Justice  for  the  time  being  of  the 
said  Province  (or  Court,  as  the  case  may  be),  or  in  his 
absence,  or  in  the  event  of  his  being  otherwise  incapaci- 
tated, any  Judge  of  the  Supreme  Court  (or  other  Court, 
as  the  case  may  be)  of  the  said  Province,  or  in  the  case  of 
emergency  any  one  duly  commissioned  by  me,  shall  and  is 
hereby  required  to  tender  or  administer  unto  him  or  them. 

III.  And  I do  authorize  and  require  the  Lieutenant-Gov- 
ernor, from  time  to  time,  to  administer  to  all  and  every 
person  or  persons,  to  whom  he  is  by  the  said  Act  directed 
to  administer  the  same,  the  said  oath  of  allegiance  and 
generally  to  administer  such  other  oath  or  oaths  as  he 
lawfully  may,  and  as  may  from  time  to  time  be  prescribed 
by  any  Laws  or  Statutes  in  that  behalf  provided. 

IV.  The  Lieutenant-Governor  is  to  take  care  that  all 
Laws  assented  to  by  him  in  my  name,  or  reserved  for  the 
signification  of  my  pleasure  thereon,  shall,  when  trans- 
mitted by  him,  be  fairly  abstracted  in  the  margin,  and  be 
accompanied  in  such  cases  as  may  seem  to  him  necessary, 
with  such  explanatory  observations  as  may  be  required  to 
exhibit  the  reasons  and  occasions  for  proposing  such  Laws. 

V.  Whenever  the  Lieutenant-Governor  assents  to  a Bill, 
he  shall,  within  ten  days  thereafter,  send  an  authentic  copy 
of  the  Act  to  the  Secretary  of  State  of  Canada. 

VI.  The  Lieutenant-Governor,  on  receipt  of  a copy  of  an 
Order  in  Council  disallowing  an  Act  with  my  certificate  of 
the  date  on  which  the  Act  was  received  by  me,  shall  forth- 
with make  proclamation  in  the  said  Province  of  such  cer- 
tificate, and  of  the  disallowance  of  the  said  Act. 

. VII.  The  Lieutenant-Governor  shall  not  quit  the  Prov- 
ince without  having  first  obtained  leave  from  me  for  so 
doing,  under  my  Sign  Manual,  or  through  the  Secretary  of 
State  of  Canada. 
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